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March 2, 2026

VIA ECOURTS

Honorable Lina P. Corriston, J.S.C.
Superior Court of New Jersey

Bergen County Justice Center

10 Main Street

Hackensack, NJ 07601

RE: In the Matter of the Application of the Borough of Montvale
Docket No. BER-L-750-25

Dear Judge Corriston:

As Your Honor is aware, this office represents the Borough of Montvale in the above-
referenced matter. Please accept this correspondence in response to the letters of H&R Montvale,
LLC, SHG Montvale MB, LLC, SHG Montvale VI, LLC, and the Hekemian Group (collectively,
“developers”) and the Fair Share Housing Center (FSHC”) dated February 27, 2026.

Initially, when the Program recommends approval of a settlement and Plan, and the award
of compliance certification, it should not be lightly disturbed. When, however, the Program
attempts to modify a bargained-for-exchange and settlement and refuses to grant compliance
certification based on the Plan presented, the Court really has no choice but to hear from the Parties
relative to their agreements and the comprehensive Plan. In other words, the Program cannot
unilaterally rewrite provisions of the agreements and presuppose that the changes are severable
and acceptable to the settling parties.

In this regard, the amendments to the FHA clearly envision a path where a municipality
can maintain immunity while these exact types of disputes are resolved:
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The program may permit a municipality that still has a remaining dispute by
interested parties to retain immunity from exclusionary zoning litigation into
the year following the year in which a new round begins if the program, or
county-level housing judge, determines that the municipality has been unable
to resolve the issues disputed despite being determined to come into
constitutional compliance. The Administrative Director of the Courts shall
develop procedures to enable a county-level housing judge to resolve this
dispute over the issuance of compliance certification through a summary
proceeding in Superior Court following the year in which the new round
begins. A judge shall be permitted to serve as a county-level housing judge for
more than one county in the same vicinage. The pendency of such a dispute shall
not stay the deadline for adoption of implementing ordinances and resolutions
pursuant to this paragraph. The implementing ordinances and resolutions adopted
prior to the resolution of the dispute may be subject to changes to reflect the results
of the dispute. As an alternative to adopting all necessary implementing
ordinances and resolutions by the March 15 deadline, a municipality involved
in a continuing dispute over the issuance of compliance certification may adopt
a binding resolution by this date to commit to adopting the implementing
ordinances and resolutions following resolution of the dispute, with necessary
adjustments to reflect the resolution of the dispute.

[N.J.S.A. 52:27D-304.1(f)(2)(D)(emphasis added)]

Here, the Program recommended continued immunity for exactly that purpose and the
Borough is entitled to the same.

Relative to the broader assertions raised by FSHC, attached as Exhibits A (as partially
executed) and B to this letter are the settlements, which the Borough, SHG and Over-the-Hill will
ultimately seek to have approved by this Court -- and which serve as the foundation of the
Borough’s Round 4 Plan. All parties understand that the agreements cannot be effective until they
are formally approved (obviously). Therefore, FSHC’s position that implementing the agreements
should result in a loss of immunity is factually and procedurally impossible. That said, SHG and
the Borough do intend to request that this Court approve the agreements as written and not as
unilaterally modified by the Program. To the extent the Court agrees with the Program, it would
stand to reason that the parties are at liberty to return to status quo ante and not be forced to agree
where there has been no comprehensive meeting of the minds.

The Court should ultimately approve the Plan because it meets any objective standard of
review and indeed, the Program erred in applying a plainly subjective review including the



BER-L-000750-25 03/02/2026 3:07:58 PM Pg 3 of 155 Trans ID: LCV2026504655

imposition of an adverse inference for simply not having FSHC’s approval' (not dissimilar to its
approach on the numbers dispute where it inflated the number, artificially, without any foundation
— which was later corrected by this Court). In this regard, the Borough’s Plan meets and exceeds
the Borough’s RDP. It also meets and exceeds FSHC’s own interpretation of the 25% requirement.
Relative to the 25% requirement, if the Borough’s settlement is disrupted, it obviously reserves all
rights on that argument, which it has not had a chance to brief or litigate.? It has no interest in
doing that, at this point, rather it seeks approval of its agreements, but the procedural defect does
illustrate the point. It is further illustrated by the Program’s inappropriate reliance on objector’s
expert reports from objectors that ultimately settled with the Borough and to whom therefore, the
Borough did not get an opportunity to respond to.

On top of meeting and exceeding its obligations, the Borough’s settlements envision an
option for an additional 50 affordable units in a manner plainly permissible under COAH
regulations. The data center is an existing, permitted use at the KPMG site. See Exhibit C. The
Borough and KPMG are agreeing that, in addition to the permitted data center use, there will be
an option for 250 units, of which 50 would be affordable.

Continuation of an underlying use or even expansion, is permissible for unmet need
mechanisms under COAH regulations: ‘“After such an analysis, the Council [or Courts] may
require at least any combination of the following in an effort to address the housing obligation: 1.
Zoning amendments that permit apartments or accessory apartments; 2. Overlay zoning requiring
inclusionary development or the imposition of a development fee consistent with N.J.A.C. 5:93-
8; In approving an overlay zone, the Council may allow the existing use to continue and expand
as a conforming use, but provide that where the prior use on the site is changed, the site shall

' “An important first step in the Program Statement of Reasons analysis is to examine the
arguments advanced by FSHC. Montvale did not settle with FSHC (a public interest entity devoted
solely to promoting housing for income-restricted households). The advocacy role of FSHC is
paramount to ensure constitutional compliance with Mount Laurel principles and to advocate for
the protected class. The lack of settlement with FSHC is significant in that it removes the
recognized added level of validity for HEFSP plans that obtained an endorsement of approval from
FSHC. Here, FSHC is firmly opposed to the plan and the proposed settlement with the
developers.)” Program Recommendation, Pages 8-9. Such an adverse inference is also
inappropriate pursuant to Montvale v. State of New Jersey, MER-L-1778-24, dated June 11, 2025,
attached hereto as Exhibit D, where it was determined FSHC’s sign off on a municipality’s HEFSP
is limited to instances where FSHC settles with a municipality.

2 FSHC argues that “at least 25 percent of the prospective need that has been adjusted” means 25%
of unmet need (which is the prospective need minus the RDP). There is no amount of mental
gymnastics that can convert “prospective need that has been adjusted” into the concept of unmet
need. Similarly, “has been adjusted” is written in present perfect tense and can only mean the post-
adjusted number, or RDP, based on the plain language of the statute.

3




BER-L-000750-25 03/02/2026 3:07:58 PM Pg 4 of 155 Trans ID: LCV2026504655

produce low and moderate income housing or a development fee...” N.J.A.C. 5:93-4.2(h)(1)
and (2) (emphasis added).

The dispute, and where the parties seem to disagree, is as to whether a redevelopment plan
can be the mechanism for effectuating that type of overlay zone, inclusive of incentives created by
the redevelopment statute. The Borough’s and SHG’s position relative to this issue are completely
legitimate and just because FSHC disagrees, does not convert the conduct into bad faith or warrant
stripping immunity. FSHC’s continued unwarranted and misguided aggression in this case is not
helpful or productive, and consistently convert the Borough’s presumption of good faith into
FSHC’s self-serving presumption of the opposite. Courts must presume that a municipality “will
act fairly and with proper motives and for valid reasons.” Kramer v. Bd. of Adjustment, Sea Girt,
45 N.J. 268, 296-97 (1965); see also Fanelli v. City of Trenton, 135 N.J. 582, 589 (1994). In
matters involving local land use and zoning issues, “the ultimate interests of effective zoning will
be advanced by permitting the action of the municipal officials to stand, in the absence of an
affirmative showing that it was manifestly in abuse of their discretionary authority.” Ward v. Scott,
16 N.J. 16, 23 (1954). “Even when doubt is entertained as to the wisdom of the action, or as to
some part of it, there can be no judicial declaration of invalidity in the absence of clear abuse of
discretion by the public agencies involved.” Id. at 23; Reinauer Realty Corp. v. Paramus, 34 N.J.
406, 416 (1961). FSHC has no factual support whatsoever in the record that justifies overcoming
this presumption.

The Borough would welcome a CMC to continue in its determined efforts to voluntarily
comply with its objective Mount Laurel obligations.

Respectfully submitted,

Michael J. Edwards
MIJE/In
Enclosures
cc: All Counsel of Record (via eCourts)

Frank Bansich, P.P./A.I.C.P. (via email)
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EXHIBIT A

SURENIAN, EDWARDS, BUZAK & NOLAN LLC
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PRELIMINARY HOUSING SETTLEMENT TERM SHEET (“Agreement”) is
made this day of February 2026, by and between:

BOROUGH OF MONTVALE, a municipal corporation of the State of New
Jersey, County of Bergen, having an address at , Montvale, New Jersey
(the “Borough” or “Montvale’y; and

25 PHILIPS PARKWAY, LLC, a New Jersey limited liability company with a
business address c/o Sebastian Capital, Inc. 417 Fifth Avenue, New York, New York
100186, (hereinafter “25 PHILIPS”) and KPMG LLP with a business address of 3 Chestaut
Ridge Road, Montvale, New Jersey, (hereinafter “KPMG”); H&R MONTVALE, LLC, a
New Jersey limited liability company with a business address at 10 Sterling Boulevard,
Suite 401, Englewood, NJ 07631 (hereinafter, “H&R™), SHG MONTVALE MB, LLC, a
New Jersey limited liability company with a business address at 10 Sterling Boulevard,
Suite 401, Englewood, NJ 07631 (hereinafter “MB”), SHG MONTVALE VI, LLC a New
Jersey limited liability company with a business address at 10 Sterling Boulevard, Suite
401, Englewood, NJ 07631 (hereinafter “MB VI*); THE HEKEMIAN GROUP, LLC a
New Jersey limited liability company with a business address at 10 Sterling Boulevard,
Suite 401, Englewood, NJ 07631, (hereinafter “THG”); and RECKITT BENKISER,
LLC a Delaware limited liability company with a business address at 199 Interpace
Parkway, Parsippany, NJ 07054, (hereinafter “RB™) (25 PHILIPS, KPMG, H&R, MB, MB
VI, THG and RB collectively referred to as “Developer™).

Collectively, the Borough and the Developer shall be referred to as the “Parties.”
All references to Developer shall include its successors and assigns, whether or not
currently identified.

WHEREAS, Developer or its affiliate has a contractual interest or ownership
interest in Block 3102, Lot 1.01 (the “KPMG” Site), Block 3201, Lot 1, (the “Reckitt”
Site); a +/- 0.5 acre portion of Block 2702, Lot 1.01 Qualifier C6000 known as the “Top
of the Point”, Block 3201, Lot 6 (the “Glenview” Site), and Block 3201, Lot 5 (the “25
Philips Site”). Collectively, all of the sifes will be referred to as the “Sites”. The Glenview
Site and the 25 Philips Site are adjacent sites and will be referred to jointly as “Glenview/25
Philips”.

WHEREAS, the Borough voluntarily entered the Affordable Housing Dispute
Resolution Program (the “Program”), by filing a declaratory judgment action under docket
number BER-L-000503-25, in New Jersey Superior Court, in accordance with N.J.S.A.
52:27D-304.1 and AOC Directive #14-24, for the purpose of obtaining a certification of
the Borough’s affordable housing compliance for the Fourth Round; and,
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WHEREAS, the Developer filed a challenge in the Program to the Borough’s
proposed Fourth Round Housing Element and Fair Share Plan (“HEFSP”) in accordance
with N.J.S.A. 52:27D-304.1 and AOC Directive #14-24; and

WHEREAS, in accordance with the Legislative intent for the Program to be an
expedient and efficient mechanism to resolve affordable housing compliance chailenges,
the Program presided over mediated settlement negotiations and those good faith
negotiations between the Parties culminated in an agreement to develop the subject Sites
in a manner (a) that generated a substantial amount of affordable housing and (b) that
addressed the legitimate planning concerns of the community; and

WHEREAS, more specificaily, the Parties agreed to a total of, among other things,
up to 650 units across the Sites, a total of which up to 109 units shall be affordable in
accordance with the Uniform Housing Affordability Controls, N.J.A.C. 5:80- 26.1 et seq.
(“UHAC”) (the “Projects™); and

WHIEREAS, the Borough has agreed to include the proposed Projects in its HEFSP
in partial satisfaction of its Fourth Round affordable housing obligations and to adopt
Redevelopment Plans and/or implementing ordinances to permit the construction of the
total number of units on each Site as specified in this Agreement; and

WHEREAS, the Parties recognize and agree that this Agreement represents the
outline of the general terms agreed upon and that the Parties wiil enter into a formal
settlement agreement (“FSA”) which will more specifically detail the terms of their
settlement, including, without limitation, zoning standards; and

WHEREAS, the Parties agree that the Projects accord with sound land use
planning on the one hand while generating a substantial amount of affordable housing on
the other; and

NOW, THEREFORE, in consideration of the promises and the mutual obligations
set forth in this Agreement, and other good and valuable consideration, the receipt and
sufficiency of which are acknowledged, the Parties hereto, each binding itsclf, its
successors, affiliates and assigns, agree as follows:

ARTICLE 1 - PURPOSE

1.1 The purpose of this Agreement is for the Parties to set forth the general terms of
their agreement to settle, subject to the entry of an FSA, the Developer’s challenge in the
Program and for the Borough to create the requisite opportunity for the construction of
affordable housing in accordance with sound planning by creating zoning incentives for
the Sites sufficient to generate up to one hundred and nine affordable units available to
very-low-, low- and moderate-income households.
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TI - BASIC TERM, ITE

2.1 In the event of any legal challenges to the Required Approvals (as defined in
Section 3.5), including a challenge by any third party, the Parties shall diligently defend
any such challenge and shall cooperate with each other regarding said defense. In addition,
if any such challenge results in a modification of this Agreement or of the Project, the
Parties must negotiate in good faith with the intent to draft a mutually acceptable amended
Agreement and if no amendment is promptly agreed upon, either Party may terminate this
Agreement and be restored to their position and rights prior to settlement.

{(a) The terms of this Agreement and the FSA are conditioned upon the Court’s
approval of Montvale’s amended overall HEFSP.

2.2 The Project’s zoning entitements shall permit the following residential densities
and non-residential development and shall require the below described set asides on each
project:

PROPERTY Total Number of Affordable Units
Units

KPMG 250 50
Top Of The Point 35 0
Glenview/25 Philips 135 24
Reckitt 230 35
Total 650 109
Non- Up to 50,000 sfon
Residential/commercial any of the above

properiies and/or the

Shoppes at Depiero

Farms.

23  Developer retains the option to continue to use/ expand any of the existing
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commercial uses on the KPMG Site. In such an event, Developer agrees to comply with
the Statewide Non-residential Development Fee Act and/or the Borough’s Development
Fee Ordinance, to the extent applicable.

2.4  The Reckitt Site is currently occupied. Developer shall not file a site-plan
application for the Reckitt Site until at least January 1, 2028.

2.5  Ifa commercial use is developed on the KPMG Site, Developer is only required to
pay any applicable non-residential development fee, with no further obligation to build or
relocate the SO affordable units that may have been constructed if the site developed for a
residential use.

ARTICLE I - OBLIGATIONS OF THE BOROUGH

3.1  The Redevelopment Plans: The Borough agrees to adopt a redevelopment plan or
otherwise rezone the Sites to permit the densities and uses described in Section 2.2 and 2.3
above,

3.2  Timing of Adoption: The Parties shall work collaboratively on all proposed
redevelopment plans and all entitlements shall be in place by no later than May 31, 2026.
Notwithstanding the foregoing, the Parties can mutually extend that deadline upon mutual
agreement, The Parties shall agree upon any standards to be imposed on the Sites as part
of the FSA. In the event that the standards cannot be agreed upon in the FSA, then this
Agreement may be submitted to the SA to assist the parties in resolving the open issue(s)
{which process shall conclude on January 31, 2026 unless mutually extended by the parties)
or, either party may elect to terminated on three days’ notice by either Party.

3.3  Obligation to Maintain Proposed Re-Zoning of Properties: The Borough agrees
to not repeal, amend or change the Redevelopment Plans or Rezoning Ordinances through
July 1, 2035, without Developer’s prior written consent.

3.4  Obligation to Include the Proposed Projects in its a HEFSP, The Borough will
endorse a HEFSP that includes the proposed Projects in its HEFSP no later than March 15,
2026, except as may be extended by the Program or the Court, reasonable consent for an
extension shall not be withheld bv the Developer.

3.5  Obligation To Cooperate: The Borough acknowledges that in order for Developer
to construct the Projects on the Sites the Developer will be required to obtain any and all
approvals and permits from (1) entities, boards or agencies which have jurisdiction over
the Parties to this Agreement and the Projects contemplated hereby, and from (2) all
relevant public entities and utilities; such as, by way of example only, the Borough, the
Borough Planning Board, the County of Bergen, the Bergen County Planning Board, the
Bergen County Soil Conservation District, the New Jersey Department of Environmental
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Protection, and the New Jersey Department of Transportation (collectively, “Required
Approvals™). The Borough agrees to use all reasonable efforts, within the limits of its
jurisdiction and authority, to assist the Developer in its undertakings to obtain the Required
Approvals, including but not limited to any necessary amendments to the applicable Water
Quality Management Plan, Wastewater Management Plan, and/or Sewer Service Area Map
to incorporate the Sites. The Borough further agrees to take all necessary, reasonable steps
to ensure that the Projects obtains adequate water and sewer, including expediting all
municipal written endorsements and approvals and to ensure that the Developer’s sanitary
sewer and potable water facilities receive all appropriate approvals from all relevant
agencies and adjacent municipalities for construction and upgrading, as and if necessary,
s0 as to be able to serve the Projects. This shall also include the Borough’s obligation to
cooperate and/or agree to amend or relocate any easement on the Sites. Should the Projects
necessitate any upgrade to the sanitary sewer collection system serving this Projects or
water distribution system serving this Project, as determined by both the Borough and
Developer, the Developer shall bear all costs for same.

3.6  Obligation to Refrain from Imposing Cost-Generative Requirements. The
Borough agrees to refrain from imposing cost-generative features as set forth in N.J.A.C.
5:93-10.1 et seq.

3.7 PILOT: This settlement is conditioned upon a Payment in Lieu of taxes, which
shall be calculated at 16.5% of Annual Gross Revenue (“AGR”) for 30 years, on the for-
sale townhomes on the KPMG, Glenview/25 Phillips and Reckitt properties.! All other
uses on all Sites (i.e. rentals, income producing uses and commercial uses, etc.), with the
exception of the Top of the Point site, will be subject to a PILOT at 10% of AGV. A
revised spreadsheet is attached to this Agreement as Exhibit A providing a projected
summary and the calculation to be used in calculating the actual PILOT payments for each
Site. See Exhibit A.

RTICLEIY - DEVE i BLIGATI

41  Obligation To File Development Applications in Accordance with this
agreement and the Redevelopment Plan(s): After the rezoning, Developer shall file
development applications consistent with the terms of this Agreement.

Y AGR” for each for sale unit or “home” shall mean the amount equal fo the annual aggregale constant
pavinenis to principal and interest, which shall be calculated by assuming a loan at the Prevailing Interest
Rate (as defined below) in an original amount equal fo the initial sale price of the home, and if the howe is
sold and held by another owner thereof, the most recent true consideration paid for home in a bona fide
arm's length transaciion, but nof less than the initial assessed valuation of the home assessed at 100% of
true value. The Prevailing Interest Rate shall mean the Freddie Mac Primary Morigage Market Survey — 30
Year Fixed Rafe — Annual Average — prior year sales and prior year annual average 30-year rafe al the time
of the home sale, but not lower than five and one-half (3.5%) percent. Notwithstanding anything herein to
the contrary, the Borough shall ot issue an assessment for any common elements with the Project.

5
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42  Affordable Housing Requirements: Developer shall satisfy the affordable
housing obligation required in connection with the Projects by setting aside up to one-
hundred and nine (109) family units for low- and moderate-income households that shall
comply with the UHAC bedroom distributions and with the FHA’s very low-income
requirement. The affordable units will be deed restricted for affordable housing in
accordance with UHAC and shall comply with very-low, low-, and moderate-income
requirements, bedroom distribution, and affirmative marketing of UHAC.

43  Obligation To Cooperate: Developer, if an FSA has been executed (and all
successors in interest, affiliates, parties or other related entities) agrees to affirmatively
support the revised HEFSP that is proposed accordance with and consistent with this
Agreement, in any hearing required for approval of the revised HEFSP. In addition,
Developer shall not to challenge any subsequent Housing Element and Fair Share Plan or
future Mount Laurel litigation, as it relates to the Sites, so long as the Parties are in
compliance with the terms of this Agreement.

44  Obligation to withdraw all pending litigation concerning the numbers appeal by the
Developer or Borough.

4.5  This Agreement and the FSA shall remain binding and in full force and affect no
matter the outcome of any other litigation that is currently pending by any of the Parties.

TIC

[Reserved]

DI 7 L OBl

6.1 Obligation To Comply with State Regulations: The Parties shall comply with
any and all Federal, State, County and local laws, rules, regulations, statutes, ordinances,
permits, resolutions, judgments, orders, decrees, directives, interpretations, standards,
licenses, approvals, and similarly binding authority, applicable to the Projects, or the
performance by the Partics of their respective obligations or the exercise by the Parties of
their respective rights in connection with this Agreement. Notwithstanding the above, the
Developer may request from the Planning Board de minimis exceptions sought as part of
the development applications to deviations from the New Jersey Residential Site
Improvement Standards (“RSIS”) or waivers from Borough Site Plan design standards.

6.2  Mutual Good Faith, Cooperation and Assistance: The Parties shall exercise
good faith, cooperate, and assist each other in fulfilling the intent and purpose of this

6
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Agreement, including, but not limited to, the introduction and adoption of the Rezoning
Ordinance, Redevelopment Plans, the Required Approvals, the development of the Sites
consistent with the terms hereof, and the defense of any challenge with regard to any of the
foregoing,.

6.3  Obligation to enter into a FSA:  The Parties shall have until January31, 2026
to enter into a FSA based upon the terms of this Agreement. Unless otherwise extended in
writing by all Parties to this Agreement, if an FSA is not entered into by January 31,2026
the terms of this Agreement may be rendered null and void by either Party and the Parties
shall notify the Program and the coutrt.

6.4  Notices: Any notice or transmittal of any document required, permitted or
appropriate hereunder and/or any transmittal between the Parties relating to the Site
(“Noticefs]") shall be written and shall be served upon the respective Parties by certified
mail, return receipt requested, or recognized overnight or personal carrier such as, for
example, Federal Express, with certified proof of receipt, and in addition, where feasible
(for example, any transmittal of less than fifty (50) pages), by facsimile or electronic mail.
All Notices shall be deemed received upon the date of delivery set forth in such certified
proof, and all times for performance based upon notice shall be from the date set forth
therein. Delivery shall be effected as follows, subject to change as to the person(s) to be
notified and/or their respective addresses upon ten (10) days’ notice as provided herein:

TO DEVELOPER:

[TBP by Developer in Execution Copy)

With a copy to:

Antimo A. Del Vecchio, Esq.
Beattie Padovano, L1.C

200 Market Street, Suite 401
Montvale, New Jersey (7645

TO THE BOROUGH:

Borough Administrator/Municipal Clerk
Borough of Montvale
12 DePiero Drive

Montvale, New Jersey, 07645
Phone: 201-891-4000

Email: jvoytus@montvaleboro.org>
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With Copies to:

Michael J. Edwards, Esq.

Surenian, Edwards, Buzak & Nolan LL.C
311 Broadway, Suite A

Point Pleasant Beach, NJ 08742

Phone: (732) 612-3100
Email: MIE@Surenian.com

In the event any of the individuals identified above has a successor, the individual
identified shall name the successor and notify all others identified of their successor.

ARTICLE VII - MISCELLANEOQUS

7.1  Necessity of Required Approvals: The Parties recognize that the site plan and
other approvals required to implement the Projects provided in this Agreement, and such
other actions as may be required of the Borough Planning Board under this Agreement,
cannot be approved except in accordance with their duties and the procedures established
by law. Subject to the terms and limitations of this Agreement, including but not limited to
section 3.6 hereof, nothing in this Agreement is intended to constrain that judgment or to
authorize any action not taken in accordance with procedures established by law, it being
understood that any such action shall be in accordance with procedures established by law.
The Parties acknowledge and agree that any failure to act or unreasonable delays that
contravene procedures established by law, the MLUL, and agreed by the Parties herein or
by the Planning Board constitute a default of the Agreement.

7.2  Default. In the event that any of the Parties shall fail to perform any material
obligation on its part to be performed pursuant to the terms and conditions of this
Agreement, unless such obligation is waived in writing by all of the other Parties for whose
benefit such obligation is intended, such failure to perform shall constitute a default of this
Agreement. Upon the occurrence of any default, the non-defaulting Party shall provide
notice of the default and the defaulting Party shall have a reasonable opportunity to cure
the default within thirty (30) days or such reasonable period of time as may be appropriate.
In the event the defaulting Party fails to cure within thirty (30) days or such reasonable
period of time as may be appropriate, the Party for whose benefit such obligation is
intended shall be entitled to exercise any and all rights and remedies that may be available
in equity or under the laws of the State of New Jersey, including the right of specific
performance to the extent available, and/or a return to status quo ante relative to immunity
and pursuing builder’s remedy lawsuits and/or divestment of the Planning Board over site
plan review, and appointment of a Special Hearing Officer to conduct site plan review.

7.3 Severability: If any provision is held invalid, the remainder of the Agreement shall
continue in full force unless the invalid provision materially frustrates the purpose of the

8
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Agreement,

7.4  Successors Bound: The provisions of this Agreement shall run with the land, and
the obligations and benefits hereunder shall be binding upon and inure to the benefit of the
Parties, their successors, affiliates and assigns, including any person, corporation,
partnership or other legal entity which at any particular time may have a fee title interest
in the Sites which is the subject of this Agreement. This Agreement may be enforced by
any of the Parties, and their successors, affiliates, and assigns.

7.5  Disclaimer of Liability: It is understood and agreed that this is a compromise and
settlement of disputed claims, and that nothing in this Agreement shall be construed as an
admission of liability on the part of the Parties, or any of the Parties’ current or former
elected and appointed officials, agents, representatives, employees, officers, directors,
parents, subsidiaries, affiliates, attorneys and independent contractors, all of whom
expressly deny any such liability.

7.6  Governing Law: This Agreement shall be governed by and construed by the laws
of the State of New Jersey.

7.7  No Modification: This Agreement may not be modified, amended or altered in any
way except by a writing signed by each of the Parties.

7.8  Effect of Counterparts: This Agreement may be executed simultancously in one
or more facsimile or PDF counterparts, each of which shall be deemed an original. Any
facsimile or PDF counterpart forthwith shall be supplemented by the delively of an original
counterpart pursuant to the terms for notice set forth in this Agreement.

7.9  Voluntary Agreement: The Parties acknowledge that each has entered into this
Agreement on its own volition without coercion or duress after consulting with its counsel,
that each party is the proper person and possesses the authority to sign the Agreement, that
this Agreement contains the entire understanding of the Parties and that there are no
representations, warranties, covenants or undertakings other than those expressly set forth
in this Agreement.

7.10 Interpretation: Each of the Parties hereto acknowledges that this Agreement was
not drafted by any one of the Parties, but was drafted, negotiated and reviewed by all
Parties, and, therefore, the presumption of resolving ambiguities against the drafter shall
not apply. Each of the Parties expressly represents to the other Parties that: (a) it has been
represented by counsel in connection with negotiating the terms of this Agreement; and (b)
it has conferred due authority for execution of this Agreement upon the person(s) executing
it.

7.11 Entire Agreement: This Agreement constitutes the entire agreement between the
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parties hereto and supersedes all prior oral and written agreements between the parties with
respect to the subject matter hereof except as otherwise provided,

7.12 Effective Date: The effective date (“Effective Date”) of this Agreement shall be
the date upon which the last of the Parties to execute this Agreement has executed and
delivered this Agreement; however, the Agreement remains subject to Program/Court
approval in accordance with N.J.S.A. 52:27D-304.1 and AOC Directive #14-24. Should
the Borough fail adopt the Rezoning Ordinance within the timeframe prescribed herein,
subject to modification by the Program/Court, such failure shall be deemed a Default, and
the Developer may petition the Program/Court for revocation of the Borough’s compliance
certification or institute and action for specific performance or any other relief available at
law or equity.

7.13  Waiver: The Parties agree that this Agreement is enforceable. Each of the Parties
waives all rights to challenge the validity or the ability to enforce this Agreement. Failure
to enforce any of the provisions of this Agreement by any of the Parties shall not be
construed as a waiver of these or other provisions.

7.14 Captions: The captions and titles to this Agreement and the several sections and
subsections are inserted for purposes of convenience of reference only and are in no way
to be construed as limiting or modifying the scope and intent of the various provisions of
this Agreement,

7.15 Construction, Resolution of Disputes: Jurisdiction of any litigation ensuing with
regard to this Agreement exclusively shall be in the Superior Court of New Jersey, with
venue in Bergen County. Service of any complaint may be affected consistent with the
terms hereof for the delivery of Notices. The Parties waive formal service of process. The
Parties expressly waive trial by jury in any such litigation.

7.16  Recitals, The recitals of this Agreement are incorporated by reference.

[Signature Page lo Follow. |

10
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be properly
executed, their corporate seals affixed and attested and this Agreement to be effective as
of the Effective Date.

Aftest: 25 PHILIPS PARKWAY, LLC
By:
Name: Name:
Title: Title:
Date , 2026
Attest: KPMGLLP
By:
Name: Name:
Title: Title:
Date , 2026
Adttest: H&R MONTVALE, LLC
By:
Name: Name:
Title: Title:
Date , 2026
Attest: SHG MONTVALE M3B, LLC
By:
Name: Name:
Title: Title:

Date , 2026

11
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Attest:

Name:
Title:

Attest:

Name:
Title:

Attest:

Name:
Title:

Attest:

C\%{/CI/MJ(‘ ¢ V/“%&M’

Name:

Title: Muﬂ:‘c;()r.,() C,(QA_/K

SHG MONTVALE VI, LLC

By:
Name:

Title:

Date , 2026

THE HEKEMIAN GROUP, LL.C

By:
Name:

Title:

Date , 2026

RECKITT BENKISER

By:
Name:

Title:

Date , 2026

THE BOROUGH OF MONTVALE

By: //%(/'_—
Name: _»7/KE GHpsSACI
Title: pe A Y0~

Date Zé & ,2026

12
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EXHIBIT A

SURENIAN, EDWARDS, BUZAK & NGLAN LLC
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Annual PILOT Revenue Projections, Prepared for the Borough of Montvale

: LCV2026504655

Date Prepared: 02/24/2026
Annual PILOT Revenue
Site

No Data Center Data Center

Reckitt, Apartments

Reckitt, Retail

1 Glenview / 25 Phillips, Townhouses
KPMG, Townhouses

KPMG, Data Center

$1,246,906
$225,000
$1,717,627
$3,149,580
$0

Totals

$6,339,113




a-yenr PILOT Procion, Todnhouse
1 Glenview & 25 Phillips

Montvale, NJ

Propared for: Montvale Settlement
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Last Revised: 02/06/2026
Construction  Construction Stabjixation
Starts Compieted Year
Totals Yaar1 Year 2 Year3 Year4 Year s
o - Notes {2027-2056) Cross Ref 2027 2028 2023 2030 2031
“Bevelopmant Frogram
Tawnhomas
Total Units Assumes stacked townhome units. ofa nia 135 135 135 a5 135
Assumes approvais granted by late 2026,
horizontal impravemants are completed i
mid 2027, vertical construction starts infall
] 2027, and verticat construction ig completed
Units Completed/Sold in 2028. n/a na 13.5 47.25 94.5 135 135
Assurnes base townhome average sale price
is $1,050,000 (86% weight) In 2026 doliars
and .mmoc.ooo for affordable units {17%
Townhomes Projecied Average Unit Sale Price welglit} with 2% annual growth thereafter. nla nla $953.000 _$977.160 $996,703 31,016,637 $1,036.97¢
This equals the average unil sala price
multiptied by the aggregate units complated
Townhomes Aggregata Sales and oocupled Increased by 2% per-year. nia na 542,933,000 $46,170,810 554,188,452 $137.246.031 $139,990,951
Assumes 6:5% mortgage rate perthe
Financial Agreement which Is the Fraddie Mac
Primary Morigage Market Survey Rate as of
Townhamies Aggregate Hypothetical Mortgage Payments/ASC 12/8/25 nia nia $3980,944 $3,501,871 $7,144,021 $10,409,858 $10,618,056
16.5% ASC Rate for Syearsthen _unaua._zm
Tawnnomes-ASGRate 2% annually for the pext 25 years. nia nla 16.50% 16.50% 16.50% 16.50% 16.50%
Townfiomes-ASC Tatal 562,626,302 30 5161,856 5577.825 51,178,763 54,751,979
$12,723.16
_ MKT 141 82.22%
BMR 24 17.78%
Total 135 100.00%.
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Year 6 Year T Yaarg Yoard Year 10 Yoar 11 Yaari2 Year 13 Year 14 Year15 Year 16 Year 17 Year 18
2032 2033 2034 2035 2036 2037 2038 2039 2040 2641 2042 2043 2044
13% 135 135 135 135 135 135 335 135 135 135 135 135
135 135 135 136 135 135 135 135 135 135 135 135 135
£1,067,709 $1,078.864 $1,100441 $1,122,450 51,144,838 $1.167.797 $1,191,153 $1,214,976 51,239,275 §1.264,081 $1.289,342 $1,302,235 31,315,258
$142,790,770 5145.646,586- 1 $148,550.517 $151,530,708 $154.561,322 | §157.652,548 $154,805,599 $164.021,711 $167,302,146 $170,548,188 $174,061,152 $177.542.375 $181.,093,223
$10,530,418 $11,047.025 $11,267.966 511,493,326 $11.723,192 311,957,656 $1.2.196,808 $12,440,745 412,689,560 $12,943,352 $13.202,219 $13,466,263 $13,735,588
16.50% 16.50% 16.50% 16.50% 15.50% 16.50% 16.50% :..Hm.mo* 16.50% 15.50% 16.50% 16.50% 16.50%
$1,787,019 $1,822,759 51,850,214 51,895,399 $1.934,327 54,573,013 $2,012,474 $2,052,723 52,083,777 52,135,653 52,178,366 $2.221,933 52,266,372
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Year 29 Year 30
Yoar 23 Year 24 Yoar 25 Yoar 26 Year 27 Yoar 28
.ﬁnmw <M“MM6 <M“Mw4 <M““mwm 2049 2050 2051 2052 2053 2054 Ncmm 2056
135 435 135 135 135 135 135 135 135 135 135 135
135 135 135 135 135 135 135 135 135 135 135 135
$1,328,410 51,341,654 $1,385111 $1,368,662 51,382,348 $1.396,172 $1.410,134 $1.424,236 $1,438,478 31,452,563 $1.457,391 $1,482,065
$184,715,087 $188,408.388 $192,177,577 $196,021,128 $199,841,551 $203,.940,382 | $208,018,188 5212,179,573 $246,423,165 $220,751,628 $225,166.661 $229,669,984
£14,010,360 '$14,250.508- $14,576,318 $14,867,842 $15,165,189 $15.468,503 515777873 $16,093.431 $16,415,299 $16,743.605 $17,078,478 $17,420,047
.50% 16.50% 16.50% 16.50% 16.50% 18.50%
% 16.50% 16.50% 16.50% 16.50% 16
meNoWon uMMMqo 933 $2.405,092 $2,453,194 $2,502,258 42,552,303 $2.603,349 32,655,416 52,708,524 $2.762.695 $2.817.949 $2,674,308
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30 Year PILOT Projection Apartimens

1 Paragon Drive

Monlvale, NJ

Prepared for: Montvale Settlement
Last Revised: 02/06/2026

RentAssumptions;
Unit Count 230
Rent PSF (yr4) $4.11
Stabllized
Gross Rent e
% Bulld-Out Year A us:;:llom RentESC Gross Rev. Est.
0% Year1 10.00% ¢ $ -
50% Year2 10.00% \ $ .
100% Year3 10.00% ')*"—\. $ -
100% Year4 10.00% %  $ 6,234,530
Stabllized Years 10.00% 0.00% $ 12,460,060 | i
Year 6 10.00% 2.75% $ 12,811,960
Year7 10.00% 2.75% $ 13,164,288 |
Years 10.00% 2.75% $ 13,526,306
Year9 10.00% 2.75% $ 13,898,280
Year 10 10.00% 2.75% $ 14,280,482
Year 11 10.00% 2.75% $ 14,673,196
Year 12 10.00% 2.75% $ 16,076,709
Year13 10.00% 2.75% $ 15,491,318
Year 14 10.00% 2.75% $ 15,917,329
Year 15 10.00% 2.75% $ 16,355,056
Year16 10.00% 2.75% $ 16,804,820
Year17 10.00% 2.75% $ - 17,266,952
Year 18 10.00% 2.75% $ 17,741,794
Year 19 10.00% 2.75% $ 18,229,693
Year20 10.00% 2.75% $ 18,731,010
Year21 10.00% 2.75% $ 19,246,112
Year 22 10.00% 2.75% $ 19,775,380
Year23 10.00% 2.75% $ 20,319,203
Year24 10.00% 2.75% $ 20,877,981
Year25 10.00% 2.75% $ 21,452,126
Year26 10.00% 2.75% $ 22,042,059
Year 27 10.00% 2.75% $ 22,648,216 ||
Year28 10.00% 2.75% $ 23,271,042
Year29 10.00% 2.75% $ 23,910,996 |
Year 30 10.00% 2.75% $ 24,568,548 |
30yrTotal $ 470,784,448
30yr NPV $ 173,596,660
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KPMG Site

Montvale, NJ
Prepared for: Borough of Montvale
Last Revised: 12/22/2025

Construction Construction All Units
Starts Einishes Sold
Totals Year1 Year2 Year2 Year 4 Year 5
Notes (2027-2056) Cross Ref 2027 2028 2029 2030 2031
Development Frogram
Townhomes
Assumes mix of stacked and conventional
Tatal Units townhome units. nla na 250 250 250 250 250
Assumes KPMG purchase In early 2026,
approvals granted by (ate 2026, horlzontal
Improvements are completed in mid 2027,
vertical construction starts [n fall 2027, and
Units Completed/Sold vertical construction is completed in 2030. n/a n/a 25 88 175 238 250
Assumes average sale price between
stacked and conventional market rate
townheme units is $1,100,000 in 2026 dollars
and $250,000 for affordable unils with 2%
Townhomes Projected Average Unit Sale Price annual growth theroafter. nl/a nfa 930,000 | § 948.600 | & 967,572 | § 986,923 | § 1,006,662
This equals the average unil sale price
multiplied by the aggregate units completed
Townhomes Aggregate Sales and occupied increased by 2% per year. n/a nia 23,250,000 | § 83,002,500 | $ 169.325,100 | § 234394317 | § 251.665.477
Assumes 6.5% mortgage rate perthe
Financlal Agreement which Is the Freddie Mac
Primary Moertgage Market Survey Rate as of
Townhomes Aggregate Hypothetical Mortgage Payments/ASC  |12/8/25 nla n/a 1,763,470 | $ 6,295,587 | $ 12,842,998 [ $ 17,778,378 [ $ 19,088,364
Townhomes-ASC Rate 16.5% ASC Rate n/a n/a 16.50% 16.50%! 16.50% 16.50% 16.50%
Townhomes-ASC Total 112,431,485 290,973 | § 1,038,772 | § 2,119,095 | § 2,933,432
Pre-development Real Estate Taxes (land only) A
$18.245m assessment, $2.515 tax rate for
Block 3102 Lot 1.01 2024 grown 6% to 2027 dollars 19,732,048 486,393 | $ 496,121 $ 506,044 | $ 516,165 | $ 526,488
Total Pre-Redevelopment Taxes (land only) 19,732,048 486,393 | S 496,121 | § 506,044 | § 516,165 | S 526,488
Pre-development Real Estate Taxes (land +
improvements)
$35m assessment, $2.515 tax rate for 2024
Block 3102 Lot 1.01 grown 6% to 2027 dollars 37,852,655 933.065 | § 951,726 | $ 970,761 | $ 990,176 | $ 1.009.980
Total Pre-Redovelopment Taxes (land + Improv) 37.852.655 933.065 | $ 951.726 [ § 970.761 | S 990176 |$  1.009,980
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Total Pre-Rodevelop 1t Taxes
Caounty Share $ 4,319,567 | § - 106,477 | § 108,607 | 110,779 | $ 112994 | § 115,254
Regional School Share s 10,400,073 | $ - 256,361 | $ 261,488 | § 266,718 | § 272,052 | § 277,493
District School Share $ 43,365,073 | § - 329,448 | § 336,037 | § 342,758 | § 348,613 |'$ 356,605
Municipal Share H 9,767,942 | § = 240,779 | $ 245,595 | $ 250.506 | $ 255,517 260,627
Total Pre-Redevelopmeant Taxes $ 37,852,655 | S - 933,065 | $ 951,726 $ 970,761 | § ‘990,176 -1,009,980
195% of PILOT Revenue (Municipal Share} S 106,533,487 | S - - S 986,833 | § 2,013,140 $. 2,786,761 2.992101
Net Revenue Over Existing Total District School/Municipal
Taxes $ 83,970,700 | § - - $ 405,202 | $ 1.419.876 | S 2,181.631 2,374,869
Nat Revenue Over Existing Land District Schoeol/Municlpal
Taxes 5 102,226,267 | § - - S 1442438 | § 1,884,593 |'S 2.655.643 2,858,261
Montvale 2024 Tax Rates Splits Tax Spilts
Rate County Share 1% 12,598.32
ltem Per $100 Municlpal Share 26%
District School
Counly. S 0.274 Share 35%
Regianal Scheol
County Open Space S 0.013 Share 2%
District School Share s 0.888
Regional School Share $ 0.691 Total 100%)
Municlpal S 0.598
Municipal Open Space S 0.010
Fire District s - FMV Analysis
Municipal-Library 5 0.040 Land Assessment $ 18,245,000
Equalization
Total $ 2.515 Ratio 78.13%
FMV (land only) $ 23,352,105
Land Assessment $ 35,000,000
Equalization.
Ratio 78.13%
FMV (land +
improv) $ 44,797,133
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Year 17 Year 18
Year 11 Year 12 Yoar 13 Year 14 Year 15 Year 16
Py <N¢%...h.w4 Mo%m.ha <.r.auum.mw <M”mmn_ Mnm... 2038 2039 2040 2041 2042 2043 2044
2032
250
250 250 250 250 250 250 250 250 250 250 250. 250 .
. . 250 250 250 250
250 250 250 250 250
250 250 250 250
816
$ 1026795 ] 5 1,047,331 1 8 10882768 1% 1,085,643 | 3 1191436 | § 4,133,665| § 1,156,338 1 § 1,1794651 8 1,203,054 | § 1227415 | § 1,251,658 | § 1,264,174 | 3 1,276,
7! % 200763542] % 306778812| 5 312914383 | § 319172676} S 325,556,130
108061 § 277.855.022 | § 283416203 | § 289,084,527 | & 234.8068.2
¢ 256698767 $ 2618327621 % 267,068,418 | 3 272410,
4,208,661 | $ 24,692,834
21,926,530 | § 22.365,06118% 22813362 | § 23.968,609 | $ 23,7335811% 2
20,2567251% 20661859 | § 21,075,096 $ 2149653818 525, : ; o
: um.nwm‘ww”@ : um_wwmw..ww“m : 16.50% 16.50%| 16.50%| "18.50% 16.50% 16:50% 16.50% 16.50% 16.50% um.momm 1]
| 4,074,318
$ 32125721 % 3,276,823 1§ 3,342,360 { 8 3,409,207 1 § 3,477,391 | § 3,545.89239 | § 3,617,817} S 3,690,235 1 § 3.764,040 | § ﬂ.muu.uﬂ % 39161071 3,994,429 | 3 (i7¢
3 'y ' " 13 S bl v I3 - . - :
7id | & 681,068
$ 537.018 | § 547,758 | $ 558,713 | § 569,887 | § 581,285 | § 582,911 1% §04,765 | $ 616,865 | $ 629,202 |.§ 541,786 | $ §34,822 | $ G5/,
- ) B . u &
S 537018 | § 547,758 1S 559,713 s 569.887.-5 581,285 | § 592,911 | % 604,768 § S 6168651 S 628202 | § 641,786 { § 654,622 |.§ 667714 1 8 681,06 i
516
_ 030,173 | § 1050783 | $ 1,071.7981 % 1,093.234 | § 1,115,089 | & 1,137,401 1 § 1,160,191 § 1,183,352 31 § 1,207,018 | § 1,231,159 { $ 1,255,783 1 % 1,280,808 § 1,308,
$ 1,034, 050, 071, f , 113,
- 280, s 1,306,516
5 1030173 | $ 1,050.783 [ S 1,071.798 1 § 1,093234 | § 1,115,009 | § 14374011 8 1,180,149.| 3 1183352 | § 41,207,019 { % 1,231,153 5 1.255.783 14 1,280,898




117,559 119,910 122,309 124,755 127,250 | $ 129,795 | & 132,391 135,039 137,739 140.454 143,304 146,170 149,084
283,043 288,704 294,478 300,368 306,375 | $ 312,503 | § 318,753 325,128 331,630 . 338,263 345,028 351929 358,967
363,737 371.012 378,432 386,001 393,721 % 401,595 | § 409,627 417,820 426,176 Awb..ac. 443,394 452,262 461,307
265,839 271,156 276,578 282,111 287,753 | § 293,508 | § 255,378 305,366 311,473 317,703 , 324,057 330,538 337.149
1,030,178 1.050.783 1,071,798 1,093,234 1,115,099 | § 1,137,401 | § 1.180,145 1,183,352 1,207.019 1,231,158 1.255.783 1,280,898 1,306,516
3.051.943 3.112,982 3.175.242 3,238,746 3.303.521 | § 3,369,592 | § 3.436.984 3,505,723 3.575.838 3,647,355 3,720,302 3.794.708 3,870,602
2,422,366 2.470.814 2,520,230 2,570,635 2,622,047 | § 2,674.488 | § 2,727,978 2.782,538 2,838,188 2.894.952 2,952,851 3.011,908 3.072,146
2,915,528 2,973,838 3,033,315 3,093,962 3,155,861 | § 3.218978 | $ 3,283,358 3,349,025 3,416,008 3,484,326 3,554,012 3,625,092 3,697,594
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Yoar 19 Yaar 20 Yoar 21 Year22 Year 23 Yeoar 24 Year 25 Year 26 Year 27 Year 28 Yoar 20 Year 36
2045 2046 2047 20438 2049 2050 2051 2052 2053 2054 2055 2056

250 250 250 250 250 250 250 250 250 280 250 250

T250 250 250 250 250 250 250 250 250 250 250 250

$ 1,289,584 | § 1,302,480 8 1315505 | § 4,328,680 | 5 1,341,845 | $ 1355366 | § 1,368,919 | $ 1,382,608 | § 1396435 | § 1,410,399 ¢ 8 1,424,503 ! $ 1,438,748
$ 3320672531 § 336,706,558 1 % 345482770 § 352392425 |3 359440273 | 5 366,620,078 | $ 373061661 | 5 381440894 | § 380,089.712 | § 396,851,106 | $ 404788128 | § 41 2,883,850
$ 25186651 % 25850425(% 26204233|% 26728318 |% 27.2628841% 2700834208 28.364305|3 28931591035 | 29510,223|$ 30100427 |$ 30702436 % 31,316,485
16.50% 16.50% 16.50% 16.50% 16.50% 16.50% 18.50% 16.50% 16.50% 16.50% 16.50% 16.50%

s 4,155,804 { § 4,238,920 | § 4,323,699 | $ 4,410,721 § 4,498,376 | § 4,586,343 | § 4,680,110 | § 47737131 % 4,869,187 [ § 4,966,571 15 5,065,902 [ § 5,167,220
3 694,680 { & 708,583 | $ 722,755 | § 7372101 $ 751954 | § 766983 | $ 782333 1% 797,980 |.§ 8139401 % mmob:w. 3 B46,823 1 § 863,759
S 694,590 | § i 708,583 | § 722,755t § 7372101 & 751,954 | § 766.993 | § 78233318 797,980 | 5 813,940 | 8302181 % 826823 | $ £63.75%
$ 1,332,647 | $ 1,353,300 ) $ 1,386,486 | § 1,414,215 | % 1,442,500 | § 1471350 { § 1,500,777 | § 1,530,792 1% 1,561.408($ 1592636 (% 1,624,489 | § 1,656,978
% 1,332,647 | $ 1,359,300 | § 1,336,486 |. 8 1.474215 | 8 1.442.500 [ § 1,471,350 | § 1,500,777 | § 1,530,792 | § 1,561,408 | § 1.592636 1 & 1,624,489 | § 1,656,979
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152,075 155,117 158,219 | § 161,384 164,611 167.904 | § 171,262 174,687 | § 178,181 181,744 185379 | $ 189,087
366.147 373,470 380,939 | § 388,558 396,329 404,255 | § 412,341 420,587 | $ 428,999 437,579 446,331 | § 455,257
470,533 478,944 489,542 | § 499,333 509,320 519,506 | $ 529,896 540,494 | $ 551,304 562,330 573577 | § 585,048
343,892 350,770 357,785 | § 364,941 372,239 379.684 | $ 387.278 395.023 | $ 402,924 410,982 415,202 | § 427,586
1,332,647 1.359,300 1.386.486 | § 1,414,215 1,442,500 1471350 | § 1.500,777 1530792 | $ 1,561,408 1,592,636 1.624.489 | $ 1,656,979
3,948,014 4.026.974 4107514 [ § 4,189.664 4,273,457 4,358,926 | § 4,446,105 4.535.027 | § 4,625.727 4.718.242 4812607 | S 4,308,859
3,133,589 3,196.261 3,260,186 | S 3,325,390 3,391,898 3,459,736 | § 3.528,030 3,599,509 1 § 3.671.499 3.744.929 3.819.828 | § 3.896.224
3.771.546 3,846,977 3.923.917 | 4,002,385 4,082.443 4,164,002 [ § 4,247,374 4332321 | § 4,418,967 4,507,347 4,597,494 | § 4.689.444
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30-Year PILOT Projection, Relall
1 Paragon Drive

Montvale, NJ

Prepared for: Montvale Settlernent
Last Revised: 02/06/2026

RSF 50,000
Rent PSF (yr4) $ 45.00
Stabilized $ 2,250,000
Gross Rent
% Build-Out Year Adjus::t:uol o RentESC Gross Rev, Est,
0% Year1 10.00% %, $ -
50% Year2 10.00% ‘%, $ -
100% Year3 10.00% ’% $ .
100% Year 4 10.00% % $ 1,125,000
Stabilized Year5 10.00% 0.00% $ 2,250,000 | $° $ 4.50
Year 6 10.00% 2.75% $ 2,311,875
Year7 10.00% 2.75% $ 2,375,452
Year 8 10.00% 2.75% $ 2,440,776
Year9 10.00% 2.75% $ 2,507,898
Year 10 10.00% 2.75% $ 2,576,865 §
Year11 10.00% 2.75% $ 2,647,728
Year 12 10.00% 2.75% $ 2,720,641
Year 13 10.00% 2.75% $ 2,795,356
Year 14 10.00% 2.75% $ 2,872,229
Year15 10.00% 2.75% $ 2,951,215
Year 16 10.00% 2.75% $ 3,032,373
Year 17 10.00% 2.75% $ 3,115,763
Year 18 10.00% 2.75% $ 3,201,447
Year 19 10.00% 2.75% $ 3,289,487
Year20 10.00% 2,75% $ 3,379,948
Year21 10.00% 2.75% $ 3,472,896
Year 22 10.00% 2.75% $ 3,568,401
Year23 10.00% 2.75% $ 3,666,532
Year 24 10.00% 2.75% $ 3,767,362 |
Year 25 10.00% 2.75% $ 3,870,964
Year 26 10.00% 2.75% $ 3,977,415
Year 27 10.00% 2.75% $ 4,086,794
Year 28 10.00% 2.75% $ 4,199,181 |
Year29 10.00% 2.75% $ 4,314,659
Year 30 10.00% 2.75% $ 4,433,312
30yr Total $ 84,951,470
30yr NPV $ 31,324,933
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BER-L-000750-25 03/02/2026 3:07

Locatlon: Montvale

Last Revised: 2/6/26
Current Model Estimate of 2024 Valuation

Urhan Sepewal Entity Rent Assumplions 2024 Estimated OAT $ 2,133,197.44
Building SF 296,000 Core/ShellCost| $136,943.047 Equalization Ratio 0.7813
Rent NNN (yr4) $30.79 Rent Constant 5.20% Tax Rate 0.02515
FullBase Yr NNN $ 9,112,461 Lease Term 30! |Effective Tax Rate 0.019649695
Rent T Costper SF 462.65 Assessed Value _g 108,561,351

OATEstimate | Appiicable ASC (L., PILOT%-based or as

% of Facility Adjusted Pllot% PILOT Revenue (applying Twp % of OAT %
Bulti-Out Rate RentESC Gross Rev. Est. ASC methodology to URE ASC as%of OAT | %ot OAT 3 Final Per SF
Cost) G._,:n ot) h (Statutory Test)

50% Year1 10.00% $ 4,556,231 |'$ 455623 $  2,060,083.00 0% $ - $ 455,623 | $ 154
60% Year2 10.00% @s $ 5,467,477 | $ 546,748 $  2,101,284.66 0% $ - |9 546,748 | $ 1.85
70% Year3 10.00% bnwo $ 6,378,723 | § 637,872 % 2,143,310.35 0% $ - % 637,872 |$ 2.15
100% Year4 10.00% $ 9,112,461 § 911,246 $ 2,186,176.56 0% $ - $ 911,246°| $ 3.08
Year5 10.00% 275% S 9,317,492 $  2,229,900.09 0% S - 3 931,749 |'$ 3.15
Year& 10.00% 2.75% $§ 9,527,135 | § §52,714 $  2,274,498.09 0% $ - $ 952,714 | $ 3.22
Year7 10.00% 2.75% § 9,741,496 | 974,150 § 2,319,988.06 0% $ - $ 974,150 | § 3.29
Year8 10,00% 2.75% $ 5,960,680 | $ 996,068 $ 2.366,387.82 0% $ & 3 986,068 | $ 3.37
Year9 10.00% 2.75% $ 10,184,795 $ 1,018,479 § 2,413,715.57 0% $ - $ 1,018,479 § 3.44
Year10 10.00% 2.75% $ 10413953 | $ 1,041,395 §  2,461,989.88 0% $ - |8 1,041,395 | $ 252
Year 11 10.00% 2.75% § 10,648,267 | $ 1.064,827 $ 2,511,220.68 0% % - $ 1,064,827 | $ 3.60
Year12 10.00% 2.75% $ 10,887,853 | $ 1,088,785 § 2,561,454.28 0%, $ - $ 1,088,785 | § 3.68
Year13 10.00% 2.75% $ 11,132,829 | $ 1,113,283 § 2,612,683.36 0% $ - $ 1,113,283 | $ 3.76
Year 14 10.00% 2.75% $ 11,383,318 | $ 1138332 § 2,664,937.03 0% 3 - $ 1,138,332 | $ 3.85
Year15 10.00% 275% $ 11,639,443 | 5 1,163,944 § 271823577 0% $ - $ 1,163,944 | § 393
Year 16 10.00% 2.75% $ 11,901,330 | § 1,190,133 5 2,772,600.48 20% $ 554,520.10| % 1,190,133 | § 4.02
Year17 10.00% 2.75% $ 12,165,110 | $ 1,216,911 3 2,828,052.49 20% $ 565,610.50| % 1,216,911 | $ 4.11
Year 18 10.00% 2.75% $ 12,442,515 | § 1,244,292 S 2.884,613.54 20% $ 576,922.71|% 1,244,292 | $ 4.20
Year19 10.00% 275% $ 12,722,881 |5 1272288 §  2,942.305.81 20% $§ 588,461.16|% 1,272,288 | § 4.30
Year20 10.00% 2.75% $ 13,009,145 | $ 1,300,815 $ 3,001,151.83 20% $ 600,230.39 |$ 1,300,915 | $ 4.38
Year21 10.00% 2.75% $ 13.301,851 | § 1,330,185 §  3.061,174.97 40% $ 1,224,469.99 | § 1,330,185 | § 4.49
Year22 10.00% 2.75% $ 13,601,243 1,360,114 § 3,122,398.47 40% $ 1,248,959.39 | $ 1,360,114 | $ 4.59
Year23 10.00% 275% $ 13,907,169 | $ 1,380,717 3 3,184,846.44 60% $ 1.910,907.86 | § 1,910,908 | $ 6.46
Year24 10.00% 275% $ 14220080 | § 1422008 §  3.248,543.37 60% § 1,949,126.02 | § 1,949,126 | $ 6.58
Year25 10.00% 2.75% % 14,540,032 | § 1,454,003 § 3,313,514.23 60% $ 1,988,108.54 | $ 1,988,109 | $ 6.72
Year26 10.00% 2.75% $ 14,867,18621 $ 1.486,718 3 3,379,784.52 60% § 2.027,870.71 |9 2,027,871 | $ 6.85
Year27 10.00% 2.75% $ 15201694 | $ 1,520,169 % 3,447,380.21 60% § 2,068,428.13 | $ 2,068,428 | § 6.99
Year 28 10.00% 2.75% $ 15,543,732 | § 1,554,373 $ 3,516,327.81 60% $ 2,109,796.69 | $ 2,109,797 | $ 7.13
Year29 10.00% 2.75% $ 15,893,466 | &  1,589.347 § 3,586,654.37 60% $ 2,151,992.62 [ $ 2,151,993 | $ 7.27
Year 30 10.00% 2.75% $ 16,251,069 | $ 1,625,107 § 3,658,387.46 80% $ 2,926,709.97 |8 2,926,710 | § 9.89

30yrTatal $ 349,924,850 | $ 34,992,485 $ 22492115 |% 40,082,993

30yr NPV $ 141,396,314 | $ 14,139,631 $ 15,202,211

« Reflects the 95% of ASC, plus the 2% ad ministrative [ee,

payable to the Township, but does not reflect land tax.
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EXHIBIT B

SURENIAN, EDWARDS, BUZAK & NOLAN LLC
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RDABLE HOUSING [ TAGREFMENT

HOUSING SETTLEMENT AGREEMENT (“dgreement”) is made this
day of December 2025, by and between:

BOROUGH OF MONTVALE, a municipal corporation of the State of New
Jersey, County of Bergen, having an address at , Montvale, New Jersey
(the “Borough” or “Montvale™); and

Over The Hill Holdings, LLC, a New Jersey limited liability company with a
business address 21 Ladik Place, Montvale, New Jersey 07645, (hereinafter “OTH” or
“Developer™).

Collectively, the Borough and the Developer shall be referred to as the “Parties.”
All references to Developer shall include its successors and assigns, whether or not
currently identified.

WHEREAS, Developer has a contractual interest or ownership interest in Block
1902, Lot 10 (the *“OTH” Site)

WHEREAS, the Borough voluntarily entered the Affordable Housing Dispute
Resolution Program (the “Program™), by filing a declaratory judgment action under docket
number BER-L-000750-25, in New Jersey Superior Court, in accordance with N.J.S.A.
52:27D-304.1 and AOC Directive #14-24, for the purpose of obtaining a certification of
the Borough’s affordable housing compliance for the Fourth Round; and,

WHEREAS, the Developer, On August 29, 2025, timely filed a challenge in the
Program to the Borough’s proposed Fourth Round Housing Element and Fair Share Plan
(“HEFSP”) in accordance with N.J.S.A. 52:27D-304.1 and AOC Directive #14-24; and

WHEREAS, in accordance with the Legislative intent for the Program to be an
expedient and efficient mechanism to resolve affordable housing compliance challenges,
the Program presided over mediated settlement negotiations and those good faith
negotiations between the Parties culminated in an agreement to develop the subject Site in
a manner (a) that generated a substantial amount of affordable housing and (b) that
addressed the legitimate planning concerns of the community; and

WHEREAS, more specifically, the Parties agreed to a total of 30 age-restricted
units, of which 6 shall be affordable in accordance with the Uniform Housing Affordability
Controls, N.JLA.C. 5:80- 26.1 et seq. (“UHAC”) (the “Project™); and

WHEREAS, the Borough has agreed to include the proposed Project in its HEFSP
in partial satisfaction of its Fourth Round affordable housing obligations and to adopt a
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Redevelopment Plan and/or implementing ordinance to permit the development generally
consistent with the standards depicted in Exhibit A, attached hereto, comprised of 4 pages
dated November 26, 2025, showing a conceptual site plan and architectural plans, prepared
by Z+ Architects, LLC; and

WHEREAS, the Parties agree that the Project accords with sound land use
planning on the one hand while generating affordable housing on the other; and

NOW, THEREFORE, in consideration of the promises and the mutual obligations
set forth in this Agreement, and other good and valuable consideration, the receipt and
sufficiency of which are acknowledged, the Parties hereto, each binding itself, its
successors, affiliates and assigns, agree as follows:

ARTICLE I - PURPOSE

1.1 The purpose of this Agreement is for the Parties to settle Developer’s challenge in
the Program and for the Borough to create the requisite opportunity for the construction of
affordable housing in accordance with sound planning by creating zoning incentives for
the Sites sufficient to generate six affordable units available to very-low-, low- and
moderate-income houscholds.

ARTICLE IT - BASIC TERMS AND CONDITIONS

2.1  In the event of any legal challenges to the Required Approvals (as defined in
Section 3.5), including a challenge by any third party, the Parties shall diligently defend
any such challenge and shall cooperate with each other regarding said defense. In addition,
if any such challenge results in a modification of this Agreement or of the Project, the
Parties must negotiate in good faith with the intent to draft a mutually acceptable amended
Agreement.

2.2 The Project’s zoning ordinance (or redevelopment plan, if applicable) shall permit
up to 30 total age-restricted units, of which a minimum of 20% (up to 6 units) shali be
affordable to very low-, low- and moderate-income households.

ARTICLE 11l - OBLIGATIONS OF THE BOROUGH

3.1  The Zoning Ordinance (or Redevelopment Plan): The Borough agrees to adopt
a zoning ordinance to permit the densities and uses described in Section 2.2 above.

3.2  Timing of Adoption: The Parties shall work collaboratively on all proposed
rezoning or redevelopment plans and all entitlements shall pursued in an ordetly and
expeditious fashion while also allowing sufficient time for the preparation and adoption of
plans, resolutions and ordinances, but in no event later then December 30,
2026 Notwithstanding the foregoing, the Parties can mutually extend that deadline upon
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mutual agreement,

3.3  Opbligation to Maintain Proposed Re-Zoning of the Property: The Borough
agrees to not repeal, amend or change the Rezoning Ordinance through July 1, 2035,
without Developer’s written consent.

3.4  Obligation to Include the Proposed Project in its a HEFSP. The Borough will
endorse a HEFSP that includes the proposed Project in its HEFSP no later than March 15,
2026, except as may be extended by the Program or the Court, and the reasonable consent
for an extension shall not be withheld bv the Developer.,

3.5  Obligation To Cooperate: The Borough acknowledges that in order for Developer
to construct the Project on the Site the Developer will be required to obtain any and all
approvals and permits from (1) entities, boards or agencies which have jurisdiction over
the Parties to this Agreement and the Project contemplated hereby, and from (2) all relevant
public entities and utilities; such as, by way of example only, the Borough, the Borough
Planning Board, the County of Bergen, the Bergen County Planning Board, the Bergen
County Soil Conservation District, the New Jersey Department of Environmental
Protection, and the New Jersey Department of Transportation (collectively, “Required
Approvals™). The Borough agrees to use all reasonable efforts, within the limits of its
jurisdiction and authority, to assist the Developer in its undertakings to obtain the Required
Approvals, including but not limited to any necessary amendments to the applicable Water
Quality Management Plan, Wastewater Management Plan, and/or Sewer Service Area Map
to incorporate the Sites. The Borough further agrees to take all necessary, reasonable steps
to ensure that the Project obtains adequate water and sewer, including expediting all
municipal written endorsements and approvals and to ensure that the Developer’s sanitary
sewer and potable water facilities receive all appropriate approvals from all relevant
agencies and adjacent municipalities for construction and upgrading, as and if necessary,
so as to be able to serve the Project. Should the Project necessitate any upgrade to the
sanitary sewer collection system serving this Project or water distribution system serving
this Project, as determined by both the Borough and Developer, the Developer shall bear
all costs for same.,

3.6 Obligation to Refrain from Imposing Cost-Generative Requirements, The

Borough agrees to refrain from imposing cost-generative features as set forth in N.J.A.C.
5:93-10.1 et seq.

ARTICLE 1V - DEVELOPER OBLIGATIONS
4.1 Obligation To File Development Applications in Accordance with this
agreement: After the rezoning, Developer shall file development applications consistent

with the terms of this Agreement.

42  Affordable Housing Requirements: Developer shall satisfy the affordable
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housing obligation required in connection with the Project by setting aside six units for
low- and moderate-income households that shall comply with the UHAC bedroom
distributions and with the Fair Housing Act’s very low-income requirement. The affordable
units will be deed restricted for affordable housing in accordance with UHAC and shall
comply with very-low, low-, and moderate-income requirements, bedroom distribution,
and affirmative marketing of UHAC.

43  Age Restriction: Developer recognizes that a critical and non-servable condition
of this agreement is that the units proposed for the zone and Project are age-
restricted/senior units, compliant with 42 U.S.C. 3601(b)(2)(c) and N.J.A.C. 12:15-1.5(¢)).
Developer shall not request to convert the units to family units.

4.4  Obligation To Cooperate: Developer (and all successors in interest, affiliates,
parties or other related entities) agree to affirmatively support the revised HEFSP that is
proposed in accordance with and consistent with this Agreement, in any hearing required
for approval of the revised HEFSP. In addition, Developer shall not to challenge any
subsequent Housing Element and Fair Share Plan or future Mount Laurel litigation, as it
relates to the Sites, so long as the Parties are in compliance with the terms of this
Agreement.

ARTICLE V
[Reserved]
ARTICLE VI - MUTUAL OBELIGATIONS

6.1  Obligation To Comply with State Regulations: The Parties shall comply with
any and all Federal, State, County and local laws, rules, regulations, statutes, ordinances,
permits, resolutions, judgments, orders, decrees, directives, interpretations, standards,
licenses, approvals, and similarly binding authority, applicable to the Project, or the
performance by the Parties of their respective obligations or the exercise by the Parties of
their respective rights in connection with this Agreement. Notwithstanding the above, the
Developer may request from the Planning Board de minimis exceptions sought as part of
the development applications to deviations from the New Jersey Residential Site
Improvement Standards (“RSIS™) or waivers from Borough Site Plan design standards.

6.2  Mutual Good Faith, Cooperation and Assistance: The Parties shall exercise
good faith, cooperate, and assist each other in fulfilling the intent and purpose of this
Agreement, including, but not limited to, the introduction and adoption of the Rezoning
Ordinance, the Required Approvals, the development of the Site consistent with the terms
hereof, and the defense of any challenge with regard to any of the foregoing.
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6.4  Notices: Any notice or transmittal of any document required, permitted or
appropriate hereunder and/or any transmittal between the Parties relating to the Site
(“Notice[s]”) shall be written and shall be served upon the respective Parties by certified
mail, return receipt requested, or recognized overnight or personal carrier such as, for
example, Federal Express, with certified proof of receipt, and in addition, where feasible
(for example, any transmittal of less than fifty (50) pages), by facsimile or electronic mail.
All Notices shall be deemed received upon the date of delivery set forth in such certified
proof, and all times for performance based upon notice shall be from the date set forth
therein. Delivery shall be effected as follows, subject to change as to the person(s) to be
notified and/or their respective addresses upon ten {10) days’ notice as provided hetein:

TO DEVELOPER:

Over The Hill Holdings, 1.1.C
21 Ladik Place
Montvale, New Jersey 07645

With a copy to:

Marc Leibman, Esq.

Chiesa Shahinian & Giantomasi, PC
105 Eisenhower Drive

Roseland, New Jersey 07068
MLeibman@CSGLaw.com

TO THE BOROUGH:

Borough Administrator
Borough of Montvale

12 DePiero Drive

Montvale, New Jersey 07645

Phone: 201-891-4000
Email: jvoytus@montvaleboro.org

With Copies to:

Michael J. Edwards, Esq.
Surenian, Edwards, Buzak & Nolan LLC
311 Broadway, Suite A

Point Pleasant Beach, NJ 08742 Phone: (732) 612-3100
Email: MJE@Surenian.com
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In the event any of the individuals identified above has a successor, the individual
identified shall name the successor and notify all others identified of their successor.

ARTICILE VII - MISCELLANEQUS

7.1  Necessity of Required Approvals: The Parties recognize that the site plans
required to implement the Development provided in this Agreement, and such other actions
as may be required of the Borough Planning Board under this Agreement, cannot be
approved except in accordance with their duties and the procedures established by law.
Nothing in this Agreement is intended to constrain that judgment or to authorize any action
not taken in accordance with procedures established by law, it being understood that any
such action shall be in accordance with procedures established by law. The Parties
acknowledge and agree that any failure to act or unreasonable delays that contravene
procedures established by law, the MLUL, and agreed by the Parties herein or by the
Planning Board constitute a default of the Agreement.

7.2  Default. In the event that any of the Parties shall fail to perform any material
obligation on its part to be performed pursuant to the terms and conditions of this
Agreement, unless such obligation is waived in writing by all of the other Party for whose
benefit such obligation is intended, such failure to perform shall constitute a default of this
Agreement. Upon the occurrence of any default, the non-defaulting Party shall provide
notice of the default and the defaulting Party shall have a reasonable opportunity to cure
the default within thirty (30) days or such reasonable period of time as may be appropriate.
In the event the defaulting Party fails to cure within thirty (30) days or such reasonable
period of time as may be appropriate, the Party for whose benefit such obligation is
intended shall be entitled to exercise any and all rights and remedies that may be available
in equity or under the laws of the State of New Jersey, including the right of specific
performance to the extent available, and/or a return to status quo ante relative to immunity
and pursuing builder’s remedy lawsuits and/or divestment of the Planning Board over site
plan review, and appointment of a Special Hearing Officer to conduct site plan review.

7.3 Severability: If any provision is held invalid, the remainder of the Agreement shall
continue in full force unless the invalid provision materially frustrates the purpose of the
Agreement.

7.4 Successors Bound: The provisions of this Agreement shall run with the land, and
the obligations and benefits hereunder shall be binding upon and inure to the benefit of the
Parties, their successors, affiliates and assigns, including any person, corporation,
partnership or other legal entity which at any particular time may have a fee title interest
in the Sites which is the subject of this Agreement. This Agreement may be enforced by
any of the Parties, and their successors, affiliates, and assigns.
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7.5  Disclaimer of Liability: It is understood and agreed that this is a compromise and
settlement of disputed claims, and that nothing in this Agreement shall be construed as an
admission of liability on the part of the Parties, or any of the Parties’ current or former
elected and appointed officials, agents, representatives, employees, officers, directors,
parents, subsidiaries, affiliates, attorneys and independent contractors, all of whom
expressly deny any such lability.

7.6  Governing Law: This Agreement shall be governed by and construed by the laws
of the State of New Jersey.

7.7 No Modification: This Agreement may not be modified, amended or altered in any
way except by a writing signed by each of the Parties.

7.8  Effect of Counterparts: This Agreement may be executed simultaneously in one
or more facsimile or PDF counterparts, each of which shall be deemed an original. Any
facsimile or PDF counterpart forthwith shall be supplemented by the delively of an original
counterpart pursuant fo the terms for notice set forth in this Agreement.

7.9  Voluntary Agreement: The Parties acknowledge that each has entered into this
Agreement on its own volition without coercion or duress after consulting with its counsel,
that each party is the proper person and possesses the authority to sign the Agreement, that
this Agreement contains the entire understanding of the Parties and that there are no
representations, warranties, covenants or undertakings other than those expressly set forth
in this Agreement.

7.10 Interpretation: Each of the Parties hereto acknowledges that this Agreement was
not drafted by any one of the Parties, but was drafted, negotiated and reviewed by all
Parties, and, therefore, the presumption of resolving ambiguities against the drafter shall
not apply. Each of the Parties expressly represents to the other Parties that: (a) it has been
represented by counsel in connection with negotiating the terms of this Agreement; and (b)
it has conferred due authority for execution of this Agreement upon the person(s) executing
it

7.11 Entire Agreement: This Agreement constitutes the entire agreement between the
parties hereto and supersedes all prior oral and written agreements between the parties with
respect to the subject matter hereof except as otherwise provided.

7.12  Effective Date: The effective date (“Effective Date”) of this Agreement shall be
the date upon which the last of the Paities to execute this Agreement has executed and
delivered this Agreement; however, and the Agreement remains subject to Program/Court
approval in accordance with N.J.S.A. 52:27D-304.1 and AOC Directive #14-24. Should
the Borough fail adopt the Rezoning Ordinance within the timeframe prescribed herein,
subject to modification by the Program/Coutt, such failure shall be deemed a Default and
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the Developer may petition the Program/Court for revocation of the Borough’s compliance
certification or institute and action for specific performance or any other relief available at
law or equity.

7.13 Waiver: The Parties agree that this Agreement is enforceable. Each of the Parties
waives all rights to challenge the validity or the ability to enforce this Agreement. Failure
to enforce any of the provisions of this Agreement by any of the Parties shall not be
construed as a waiver of these or other provisions.

7.14  Captions: The captions and titles to this Agreement and the several sections and
subsections are inserted for purposes of convenience of reference only and are in no way
to be construed as limiting or modifying the scope and intent of the various provisions of
this Agreement,

7.15 Construction, Resolution of Disputes: Jurisdiction of any litigation ensuing with
regard to this Agreement exclusively shall be in the Superior Court of New Jersey, with
venue in Bergen County. Service of any complaint may be effected consistent with the
terms hereof for the delivery of Notices. The Parties waive formal service of process. The
Parties expressly waive trial by jury in any such litigation,

7.16  Recitals, The recitals of this Agreement are incorporated by reference.

[Signature Page lo Follow. ]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be
properly executed, their corporate seals affixed and attested and this Agreement to be effective
as of the Effective Date.

Attest: ’/,-—--—)
@/Zé 64 .//_:,./'/

Name: Marc E.’Leibman, Esq.
Title: Attorney at Law,

State of New Jersey
Attest: THE BOROUGH OF MONTVALE
- [ - o )
nzéd/ncw %ZCU“LKZG By: ////;'/ fe ——
Name: - Name: .272/<€ GCWHAss AL\

Date 2 /2§ ,2026
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EXHIBIT C

SURENIAN, EDWARDS, BUZAK & NOLAN LLC
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/117 /o (

Introduced by: Mayor Zeller

Seconded by: Mr. Stefanelli

BOROUGH OF MONTVALE
PLANNING BOARD
RESOLUTION GRANTING SITE PLAN
APPROVAL, VARIANCE RELIEF,
APPROVAL OF AN ENVIRONMENTAL IMPACT
STATEMENT, AND A MAJOR SOIL MOVEMENT
PERMIT TO KPMG, LLP FOR PREMISES
DESIGNATED AS BLOCK 3102, LOT 1
AND BLOCK 3301, LOT 4
WHEREAS, application has been made to the Planning Board
of the Borough of Montvale by KPMG, LLP (hereinafter "the
applicant"), Three Chestnut Ridge Road, Montvale, New Jersey, for
site plan approval, variance relief, approval of an Environmental
Impact Statement, and a major soil movement permit relating to
premises known as Block 3102, Lot 1 and Block 3301, Lot 4 as
depicted on the tax assessment map of the Borough of Montvale; and
WHEREAS, said applicant has requested that the Planning
Board exercise its ancillary powers pursuant to N.J.S.A. 40:55D-60
and grant variance relief pursuant to N.J.S.A. 40:55D-70(c) and
waivers pursuant to N.J.S.A. 40:55D-51; and

WHEREAS, an application has also been submitted for a

major soil movement permit; and
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WHEREAS, public hearings were held on the respective
application, on notice to all property owners within two hundred
(206) feet therefrom and was published in the official newspaper
of the Municipality, aﬁ least ten (10) days next preceding the

.date of hearing; and

WHEREAS, the Planning Board has had the benefit of the
reports of its professionals and has delibaratéd on the matters
brought forth at said public hearings, at which members of the
public were affoided an opportunity to be heard; and

WHEREAS, the Planning Board has made certain findings of
fact and conclusions.with respect to said application.

NCOW THEREFORE BE IT RESOLVED by the Planning Board of the
Borough of Montvale ;hat the following facts are made and
determined:

1. The subject premises are located on the easterly
side of Chestnut Ridge Road, west of the Garden State Parkway and
north of the Montvale-Woodcliff Lake boundary, and comprise some
27.99 acres. The property is utilized by the applicant as a
corporate headquarters, a use that is permitted in the oé-z zoning
district pursuant to Section 128-5.4 of the Zoning Ordinance.,

2. Thé property is presently developed as an office
campus with four buildings comprising in the aggregate 240,000

2
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square feet of office space. The within applicatibn seeks to
construct a £fifth building comprising two stories andl 28,465
square feet, as well as an atrium attached to Building Nos. 3 and
4. In addition, new parking at various areas throughout the
propexty would be constructed, together with landscaping and
ancillary amenities.

3. Since 1983, the subject property has received
various development approvals from the Planning Board. A summary
of ;hese approvals is as follows:

A, By resolution dated May. 3, 1983, site plan
approval was granted to Imperial Sterling Ltd. to construct four
(4) buildiﬁg.unité in a campus-style settiﬁg. Thereafter, by
resolution dated October 7, 1986 amended site plan approval was
granted to the applicaﬁt’s predecéssor, Peat, Marwick, Mitchell &
Co. to complete the construction of links to connect the four (4)
buildings, as well as the construction of an enclosure for an
emergency generator.

B. Amendatory site plan approval was granted to
Peat, Marwick, Main & Co. on May 17, 1988 to permit a modification
of the site plan to construct a patio terrace of approximately
1,700 square feet, together with lighting and landscaping at

Building No. 3.
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C. By resolution dated February 1, éOOO the
applicant. received appréval to construct additional parking,
together with pavement markings and "STOP" signs, pedestrian
walkways and additional storm drainage facilities, lighting and
landsdaping in and around the parking areas.

D. By resoclution dated May 20, 2003 amended site
- plan approval was granted to restripe the existing parking area,
increasing the nﬁmber of parking spaces by a total of 65 to 1,118.
The restriping pérmitted parking spaces to have a width of 8 fget
6 inches, contrary to the 9 foot.width regquirement, and wvariance
relieﬁ was granted from Section 128-3.1 in connection therewith.

‘E. On September 6, 2005 the applicant received a
major soll movement permit to permit the removal of silt material
from an existing pond on the premises.

4, As noted, the applicant proposes to add a new
.building to this campus-type property comprising two stories to be
connectéd to Building No. 4 and interconnected to Building No. 3
by means of.51 proposed enclosed atrium. The total addition,
inclusive of the atrium, would be 28,465 square feet. Under the
proposal, the wvast majority of space on the proposed basement
(first) level of new Building No. 5 would be utilized as a

mechanical area and a data center. On the second floor the
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predominant use of the space will be for additional offices. The
proposai also includes an expansion of parking, with the totai
number of spaces being increased to 1,241. Under the initial
proposal, a net inérease of 123 spaces 1is proposed, with
additional parking located in the northernmost and southernmost
 parking areas and a smail parking area of 59 spaces, which would
be new, was initially proposed for the northwest center portion of
the _site._ The gonstruction of Building No. 5 and the
reconstruction of parking areas will result in a loss of 58
existing spaces with a net addition, under the initial proposal,
of 124 spaces. As will be discussed, the development proposai
implicates a number of variances from .the bulk .standards
applicable to the OR-2 Zone.
5, At the initial public hearing held on August 15,

2006, the applicant was representéd by Antimo A. Del Vecchio,
Esg., who indicated that site plan approval, variance relief and

a major soil movement permit were the necessary approvals required

under the proposal. The following exhibits were marked into
evidence:

Exhibit A-1 Reéuired notice documents

Exhibit A-2 Site plaﬁ and architectural plans

prepared by SNS Architects &
Engineers, PC comprising eight

5
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sheets, with a revision date of.
May 15, 2006

Exhibit A-3 Correspondence from SNS dated May
15, 2006 pertaining to height
calculations for Building No. 5

Exhibit A-4 Correspondence from SNS dated May
15, 2006 pertaining to soil '
calculations

Exhibit A-S5 Stormwater Management Report
prepared by SNS dated May 15,
2006

Exhibit A-6 Environmental Impéct Statement
prepared by PK Environmental dated
May 15, 2006 :

Exhibit A-7 = Temporaxry Traffic Signal Plan
prepared by the County of Bergen

Exhibit A-8 TRC Raymond Keyes Traffic Report
dated August 8, 2006

Exhibit A-9  Site Plan and architectural plans
prepared by SNS comprising 18
sheets, with a revision date of
July 21, 2006
6. The applicant called as its first witness John Peel
of PK Environmental, the preparer of the Environmental Impact
Statement ("EIS") (Exhibit BA-6), who was qualified as an
environmental scientist. He referred to the Letter of
Interpretation ("LOI") issued by the Department of Environmental
Protection ("DEP") dated November 16, 2004, which remains valid.

He testified that he has been familiar with the site since'the

6
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1990's and worked closely with the applicant’s engineering firm to
analyze critical resources and the potential impacts thereon in
connection with the proposed application.

7. It was Mr. Peel’s opinion that wetlands constitute
the most critical resource and that the proposal would have no
impact on these areas, which are basically avoided bf the
development proposal. He noted the man-made pond on the property
used for flood storage and the permit granted by the DEP in 2005
to dredge_this area. In addition, recently there was received a
minbr stream encroachment permit for flood protection measures and
a drainage swalg. According to:Mr. Peel, the greatest potential
eﬁviroﬁmental impact of the devélopment - would relate to
stqrmwatér, and .this ‘wduld not Dbe . significaht inasmuch as
stormwater management.is effectively controlled. There would.be
no impact on vegetation or wildlife, with the wildlife habitat on
the property minor, and no endangered species would be affected.
Furthermore, the woodlands area around the perimeter of the site,
which he characterized as "not unique", would generally be avoided
by the proposed development.

8. Addressing other.criteria required for the approval
of an EIS, the witness testified.that there would be no impact on
water supply, solid waste and recycling, nor on air quality or

7
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‘noise. Any noise generated by construction would be temporary in
nature. He referred to the summary on page 13 of his rebort that
there would be no substantial environmental impact by the
development, with critical resources avoided, and that the project
can be constructed without substéntial impact on the envir§nment.
- and existing site conditions,

9. Marked into evidence as Exhibit A-10 was a reduced
sizérset_of the engineering and architectural reﬁderings prepared
by SNS and dated August 15, 2006'. |

10. The applicant called as its next witness Robert
iNocellahof SNS, an architect who was qualified in this field. He
testified as  to his familiarity with the site and his
.participation in the preparation of the various drawings and
renderings. Marked into evidence as Exhibit A-11 was a color
version of Drawing L-1, with a revision date of July 21, 2006,
which depicts the proposed two story addition or data center
adjaceﬁt to Building Nos. 3 and 4 and near the Garden State
Parkway. The building consists of a two-story structure, with one
of the two stories being a basement, the latter of which will
house mechanical equipment. Marked into evidence as Exhibit A-12
was a color fersion of Drawing D-4, also revised to July 21, 2006,
which depicts renderings of the proposed new building depicting

8
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colors,.materials'and granite, with a glass block on the northern
side adding a high-tech look to the proposed improvements. The
westerly elevation of this drawing on the Chestnut Ridge Road side
depicté the atrium connecting Building Nos. 3 and 4. The éasterly
elevatiéﬁ on the Parkway side shows the data center addition and
thé mechanical area for the ventilation of equipment. The north
elevétion indicates that Building No. 2 is higher in elevation
than the proposed data center, and thé southerly view.is from the
pond area, which also shows the new atrium.

11. ‘Marked into evidence as Exhibit A-13 was the

' basement floor plan, and as Exhibit A-14 the first or grade level

flbor'area; which also'depicts'the data-center, atrium and the
main entrance. ExhibitjA—lS is.a reduced size version of Drawing
D-3 which sﬁows the roof plan, and the architect described the
mechanical units, the placement of which on the roof has been
limited, to the extent possible, with most of such equipment
located in the basement area. According to the architect, thg
goal of the project is to métch the new building with those that
exist so as to blend in as wuch as possible.

12. At the continued public hearing held on September
25, 2006, the applicant's.architect continued his testimony and
summarized the proposed new construction, noting that the new

S
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_building'and proposed atrium would be located on the north side of
the properﬁy and between Building Nos. 3 and 4. The architectural
elements are intended to continue the campus character of the
‘site, with the new building being constructed of materials and
=‘having a style similar to the existing structures. He described
the polished granité, thermal or flamed version, as the materials
proposed to be used, noting the heavy granite bands, the bronzed
© aluminum, and the tinted windows. While the height of Building.
No. 5 exceeds the permitted height of 35 feet, the proposed new
height is attributable to the placement of the HVAC unit on.the
~ roof rather than the ground. Absent such 1ogation, the height
requireﬁent would Dbe lsatisfied  énd he reiterated that the
applicant has sought-tohlocate as much of the mechanical equipmént
in the basement as possible. He further indicated thét the HVAC
equipment on Building No. 5 would be lower than the equipment on
- Building Nos. 2 and 3 and that the height calcuiated for Building
No. 5 was computed as é stand-alone building and that had it been
averaged with the height of the other structures, the average
would be below the méximum limitation of 35 feet.

13. The architect further described exhibits previously
marked, including Exhibit A-13, the lower level or basement area
and mecﬁanical equipment proposed to be located therein, the data

10
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center depicted on Exhibit A-14, and the roof area on Exhibit A-
15. He noted that with respect to the roof area, the applicant
could meet the height standard, but would be unable to screen the
HVAC equipment. It was ﬁis opinion that the benefit of the
screeningr allows the shielding of the equiphent from other
sectioné.of the site and that the equipment would not be visible
from‘Chestnut Ridge Road due ﬁo the location of other buildings,
nor from the_Gafden State Parkway éince trees and plantings would
:shieldrthé building from this roadway.

14. The applicant presented as its next witness Steven
ﬁapolitanq, alliéensed.professional engineer who was qualified in
this field. He first indicated his familiarity with the site,
having visited the property, and that he ig also familiar with the
ZOning and planniﬁg Ordinances of the Borough. Thé plans were
prepared by him and under his supervision and he noted the OR-2
Zoning designation for the site and described the surrounding uses
and adjoining roadway network.

15, With regard to the development proposal, he first
noted the expansion of on-grade parking to the north and south,
the proposed data center and atrium, OT linkage petween Building
Nos. 3 and 4, and stated that 41.spaces would be added to the
south area, 97 spaces to the north parking area, and 59 spaces at

11
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the new parking area to the west. The constructioﬁ requires'a
displacement of certain parkiﬁg, ‘resulting in a total of 151
spaces within the total front yard area, in excess of the existing
61 which a1£eady is nonconforming with the 55 space limitation, .
fhe parking spaces will have dimehsions_of 8y feet by 18 feet or
8% feet by 20 feet vrequiring vafiance reliéf, although he
'indicated that the size of the parking spaces will be similar to
existing stali sizes previously approvéd by variance relief. It
- was his opinion.thét the hairpiﬁ striping design works well in
conjunction with the site, as well as at other locations. It was
his opinion that the hairpin space dgsign minimizes impervious
coveragé. The.néﬁ parking.design results in 4.59 spaces per 1,000
‘square feet of floor area.

16. The engineer then addressed the issue of the front
vard parking, referring to Drawing Y-2 of Exhibit A-9, noting the
new parking in the required front yard as reflected in the new
- westerly lot and the northerly lot, with about 50% of the spaces
in each being within this area. He discussed parking constraints
and referring to Exhibit A-11 noted the five (5) wetlands
locations on the property at the southeastern corner, an area
adjécent to this section, along the Garden State Parkway at the
center of the site, and at the far northeéstern corner of the

12
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property. The pond area desdribed by him as a regional detention

area adds to the difficulty in locating more parking on the site.
It was his opinion that the western area, referred to as a knoll
area, coﬁétitutes the only available land area that can be
utilized for additipnal parking. It was his opinion that the
' existing and proposed grades will preclude the front yard parking
afeas from being visible from Chestnut Ridge Road, and he
referenced existing and proposed grades throughout this area to
substantiate his opinion in this regard. A variance is also
.required for disturbanée of slopesrgreater‘than 15%, which will
. ocecur in the_ﬁorthern and wesﬁern areas on the site. The engineer
testified'that a prior application‘permitted additional parking;
_and that thelconstruc;ion of these new parking areas redquired
regrading to match the adjoining existing sloped areas.

17. Continuing his testimony, Mr. Napolitano referred
to his May 15, 2006 letter (Exhibit A-4) pertaining to quantity of
soil movement.required to construct the improvements. A total of
15,778 cubic yards will be cut and 850 cubic yards will be £ill,
resulting in a net of 14,992 cubic yards to be ekported from the
site to a destination to be détérmined, subject to the approvals
by the Police and Building Departments.

18. The next issue addressed related to drainage, with

13
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- a focus on the additional impervious coverage. Drawing Y-4 of
Exhibit A-9 and the Stormwéter Management Report (Exhibit A-5)
were referenced by the engineef. He described the four areas of
construction pefﬁaining to the southern, northern and western
parking areas and the new building and described the undexrground
detention systéms.and their locations on the p?operty, with the.
deéign intended to accommodate additional impervious coverage and
to be consistent with water qﬁality standards, as well as to meet
the criﬁeria for two, teh, twenty-five and one hundred year
storms. The applicant will be_responsibie for the maintenanée of
these new drainage facilities.

. 19. Site lighting as deﬁicted.'on. Drawing SL-1 was
describéd and Mr. Napolitano indiéated thatrexisting poles in the
southern area would have an additional fixture added. Two
additional poles are proposed within the westerly area, and the
five existing poles within the area of the northerly parking will
have a single fixture added to each pole, with the fixtures
complying with the Montvale lighting standard, with the intensity.
being less than .5 fc at the property line. Mr. Napolitano stated
that there would be no spillage onto adjoining properties and that
the site will continue to operate in a safe and efficient manner.
20. The Board discﬁssed the Boswell Mc Clave report of

14
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August 30, 2006, which was marked into evidence as Board Exhibit

1, and the author thereof, Berge V. Tombalakian, was sworn. He
discussed Comment 97pertaining to utility relocations, with Mr.
Napolitano indicating that various utilities will be required to
be replaéed and relocated, including electric, water,lgas and
cable. Similarly, the sanitary gewer line will also- require
relocatibn. The storm drainage éalculations will be revised, with
the neQ calculatioﬁs provided to Mr. Tombalakian. Drawing Y-4 of
Exhibit A-9 was discussed by Mr. Napolitano regarding the two
retaining walls on the northerly side, which will be cqmprised of
keystone constructionr_and not reinforced concrete, with the
details reflected on Drawing Y-5.

21. The applicant’s engineér stated that the heiéht
éalcula#ion for Building No. 5 is based upon current topographic
conditions and the grade of the land area where the improvements
are proposed, and that post-goil movement calculations as to the
grade will be similar to current conditions. It was requested
that a precise calculation pe developed, and the applicant’s
attorney indicated that the height was calculated at the pre-
development grading to the maximum post-developuent height. The
Board was advised by Mr. Napolitano that the post-development
height may be approximately a half foot less than the currenﬁ

15
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oalculation.

52, The next issue addressed was impervious coverage,
with the Borough .planner réferring to language in the Master Plan
relating to coverage and noted that the proposed six (6%) pexcent
" deviation beyond the forty (40%) percent maximum permitted
_1mperv1ous coverage would be significantly greaﬁer than the two-

(2%) percent or three (3%) percent deviation approved by the Board
in connection with other proposals. It was noted that the
;‘oddition of the new data oeoter'will'result in the diéplaoement of
other space utilized fof data collection purposes,'which will®
become availablo for additional employee space. The data center
rdoes not require many employees and as a resuit, the number of
employées will increase, as well as the number per square foot,
with the result increase 'necessitatingr according to Mr.
Napolitano, more parking than other office complexes. It was
noted that the old data centexr areas will be re-occupied Dby
employees based upon the same occupancy as the remainder of the
squafe footage in the complex.

23. During this discussion on impervious coverage, it
was also noted that approximately 37,000 square feet was taken by
the County for road improvement purposes and had this land not
been taken, the coverage would be approximately two (2%) peroent

16
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léss, or approximétely 44%, It was the opinion of the Boérd’s
planner that the six (6%) percént deﬁiation' would be '"most
_aggressive". In reépoﬁse, Mr., Napolitano indicated. that the
compiex is unique, with multiple building units and a campus-type
setting and as a consequence, the interconnection of parking, the.
multiple Dbuildings, and interconnected walkways result in
additional coﬁerage and that the design of the improvement, as
both exist and are proposed, are unique Qithin the Borough._

24. The applicant presented as its next witness_Kenneth
'A. Newman, a licensed professional engineer who was,qualified in
the field of traffic engineering and who had prepared Exhibit A-9,
theTﬁC'ﬁafmoﬁd Keyeé'Tréffié Imﬁaét Study. In his testimony, Mr.
Newman indicated that the counts contained in his report included
the proposed Four. Seasons project.to the south, as well as a
projected four (4%) percent increaée in traffic, double the two
(2%) percent growth rate applicable to Bergen County. The trip
generation rates outlined in the report are consistent with
_studies of the Institute of Transportation Engineers ("ITE")
pertaining te building size and number of employees. The complex
generates more inbound peék a.m. hour trips and mofe,outboﬁnd peak
p.m. hour trips.than the ITE estimated as to size of building,
although the employee number counts were virtually identical to

17
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.the ITE estimate. .He referred to Table 2 in his report based on_'
._the_p;oposed expansion_which weuld involve 533 inbound peak e.mﬁ
hour tripsrand 449-peak7p.m. hour outbound trips;- Figure 3 of
this report projects that 55% would approaeh the facility from the
south and 45% from the north during arrivals, with Figure 4
addressing current departure distributions from the existing
drives, and Figure 5 post-development future departure
distributions. The construction of the northerly drive and
temporary traffic siénal would result in more than two-thirds of"
ethe departures belng from this driveway. it was Mr. Newﬁan’s
oplnlon that both drlveway intersections with Chestnut Ridge Road
would operate at a Level of Serv1ce B and he discussed the
temporary light at the northern drive and.the future permanent
signal at the Benjamin Moore property. Lastly,.the engineer noted
that while the number of overell parking spaces increased, the
ratio of spaces per employee, based on the estimated employee
population, would decrease.

25. The applicant presented as its next witness Kathryn
G;egory, a licensed professional planner who was qualified in this
field. She testified as to her familiarity with the property, the
surrounding neighborhood and applicable land use regulations, and
that she had reviewed the application and plans and had visited

18



BER-L—OOO75Q-25 03/02/2026 3:07:58 PM Pg 61 of 155 Trans ID: LCV2026504655

the site. She indicated her concurrence as to what variance
relief waé implicated.

26. Marked into evidence‘ as Exhibit A-16 was a photo
board of existing site conditions prepafed by the_plannef, as well
as Exhibit A-17 constituting aerial photographs of the subject
property. She noted the property’'s size, in excess  of twenty
‘aéres,_and the applicable.ORgz zoning and it was her opinion that
some of_tﬁe variances could be justified undér the c(1) standard,
with other variances pfemised on c{2) relief.  She proceéded to
_describe Exhibit A-16, noting that most of the variances relate to.
conditions _propbsed _at the perimeter of the property. She
described the various_pho&ds on . the ekhibit; noting that the
northwest section Qf the property depicts ‘an upward gradation and
that various other photos depicted natural and existing vegetation
and landscaping. It was her opinion that the office complex, with
its campus-like setting, is dissimilar to other prope;ties, being
larger in size than most and developed differently.with multiple
buildings.

27. The planner then provided a summary - of the
applicable variance relief as follows:

A. Sha_'first addressed the height variancé for

proposed Building No. 5 which, at a height of 38.4 feet (in excess
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of the 35 feet permitted, or 3.4 feet in excess of the maximum
heighﬁ) would constitute a "worst case scenario”. She noted that
the mechanical_equipment and screening on the roof aé proposed
~would necessitate this wvariance in view of the definition of
_building height in the Zonipg Ordinance. However, 1f the average.
height of all buildiﬁgs were computed, the applicable height for
the property takeﬁ as a whole would not exceed the 35 foot
iimitation. Moreover, Building No. 5 would not be discernable
from either the Garden State Parkway or Chéstnut Ridge Road;

B. The slope variance was noted by Ms. Grégory to
implicate existing manmade slopes, which are the only areas in
exceés of the 15_pér¢ént that would be disturbed. ;She stated that -
drainage and runoff would'be properly handléd.

C. | The side yérd parking setbéck variance of 18
feet on the northerly side of proposed Building No. 5, less than
the- 25 foot limitation, would be mitigated by the grade
differential and landscaping.

D. The size of the proposed parking spaces would
- be similar to the size as presently éxists, as well as in other
office complexes. It was the planner’s opinion that compliant and
larger size parking stalls are only necessary in retail and-
similar establishments with a high turnover of vehicles, with the

20
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Vattendant use of shopping carts and patrons carrying items and
bundles.

E. A total of 151 parking spaces are proposed'for
.;he'frbnt yard under the original plan. Presently, 61 front yard
parking spaceslexist, in excess of the 55 permitted. The planner.
referfedItO‘Exhibit-Anll, noting the location of several sections
'_of wetlands as well as existing structures, which constraints
severely‘limit the afeas where parkin§ may be constructed. Due to
berming aﬁd gfade conditions,'this new front vyard parking area
-would not bé_visible from Chestnut Ridge Road and she noted that
other propérties also have front yafd parkiﬁg closer to this
:-roadway] -The‘Campus~1ike setting and the existing development of
the site also liﬁits the placement of parking areas.

. F, The planner noted that the pfopoéed. increase
in impervious coverage to 46.2% would be less if the applicant
were credited for the land area dedicéted to roadway improvement
purposes, in which event the coveragé would be approximately
44.6%; She also noted that the applicant.is moving employees from
an existing facility to the south at 530 Chestnut Ridge Road to
Woodcliff Lake and as a result of the consolidation of space,
traffic would be lessened on Chestnut Ridge Road, resulting in a
more efficient use of space and-the promotion of traffic safety.
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It was her épinion that the iﬁcrease in front yard parking and the

additional aiéle space résulﬁs in iﬁcreased coverage, as does the

connéctor roadway and thé linkage of the buildings, which she
charécterized.és unique in design. The planner feferred to page
6 of the report of Richard Preiss,rthe Board’s pianner, which
notes the intén; 6f the Master Plan Reexamination Report toO
-Strengthen the Borough’s office parks, and it was her opinion that
the linkage of the propertiés.and the increased traffic saféty
will promote the goals of the Master_Plan. The variance could be
__gfantedwiﬁhoﬁt'substantiai detrimént to the public good in view
~of the promotion of safetj.and‘the_fact.thaﬁemployees will no
longei‘ be requiréﬁ_ to walk or drive to or from the existing
, facility.to the south éf the subject property.

25. Continuing her testimony, the planner indicated the
site can accommodate the variances based upon the topography and
exterior conditions. The intrusion into the slopes relates to
manmade areas and the height will not be perceptible from
adjoining rights-of-way. It was her 6pinion under the c(2)
standar& that granting of relief will result in.aﬁ appropriate use
and development of land consistent with the State redevelopment
plan and "smart growth" principles. The property will not be
overdeveloped but will, according to Ms. Gregory, be made more
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efficient. Furthermore, pur?dse i of the MLUL, the promotion of
a desira5le visual environment, will be advanced by the campus-
like setting. Adequate light, air and open space will continﬁe to
be provided and there will be no sﬁbsténtial detriment to the zone
plan. She emphasized that the property is unique and that
existing impervious cbverage.is.due ﬁo the present development of
the property and both natural and manmade featureé. Ms. Gregory
testified ﬁhat there will be no negative impact on or damage to
existing properties.

29. The Board was adviséd by the Chairman of.the
Environmental Commission that. this  Agency has approved . the
-1andéca§ing plan. Tﬁgre also occurred discussion.pertaining to
the impervious coverage iséue and whéther the proposed éove:age
could be modified. . Also discussed was whether the proposed new
western parking area could be reduced or eliminated. In this
‘regard, the Board planner, Richard Preiss, suggested the
"elimination of parking area D (59 spaces) and a reduction in the
number of spaces in the front vyard. These spaces could be
relocated elsewhere on site, while keeping the westerly section
adjeining Chestnut Ridge Road a more pristine area, while at the
séme time reducing impervious coverage and the number of parking
spaces within the front yard.
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30. At the continued public hearing held on October 3,‘
:2006, a revised plan was discussed which depicts the elimination
ofrthe SQIparking spaces within the knoll afea_adjoining'chestnut
Ridge Road. Spaces have been added to the sou;herly parking area,
which_has been extended farther west and a new area for parking is
pfovided on the northwest portidn of the Siﬁe. In addition, three
new spaces are shown on the northeast section.near the Gardeﬁ
‘State_Parkway. The new spaces added_érovide for 52 of the 59
: spaces lost by removing parking from the knoll area. The parking
aisle at the north section adjoining Benjamin Moore would‘be one-
. wa? and 20 feet in.width, cqﬁsistent with Code requirements. :This
revised plan would lower coverage to 44.98%.

31.: The applicant’s engineer, Steven Napolitano, was
reéélled as a witness énd. he discussed Drawings Y-0 and Y-2
containing a revision date ,of. September 27, 2006, which were
marked into evidence as Exhibit A-18. He confirmed the changes
described by the applicant’s attorney and the new parking spaces.
added, as well as the new area at the northwest section. It was
noted that the coverage calculation of 44.98% includes a credit
for sidewalks. Mr. Napolitano also described the wminor
modifications to the drainage, lighting and landscaping'
improvements as a result of the revised plan.
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'32. The Board was advised by its engineer that the
extension of the southerly parking area in a westerly direction -
provideé a more appropriate connection to The Rink/Hovnanian site
and a better alignment for the accessway. Thié opinion was shared
by the Board’s planner. Mr. Napolitano also indicated that the
Soil Efosion and Sedimenﬁ Control Plan has also been meodified.
The parking modification, according to Mr. Del Vecchio, does not
conﬁravene'any Cpunty requirements.

| 33. ‘The applicant called_as its lést witness Frank -
Erickson, a licensed architect _énd the National Difector of
"Arqhitecture for the appliéant. He testified that KPMG undertcok
a national real estate search to evaluate potential locations for
its data center, viewing sites in Dallas, Colorado and elsewhere
in New Jersey. The construction of the data center on the subject
property.will free up other space within the buildings to meet
company needs. 2 The original data center dates back to the
original construction of the campus puildings, and he noted the
outdated electric and other facilities.which presently exist and
the new data center is needed to meet increased needs of.the
applicant. The existing data center has a 12,000 square foot
footprint, which will be converted to_general office space similar
to the other office space on the premises. Employee population
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will increase from the current 1,017 to 1,240. He described the
ongding renovatioﬁs and the revised configuration of office space
as creating a nicer office environment, with open areas, more
communal space, and less individual offices. The current portion
of the existing building used as a déta center would be renovated
aﬁd, upon compietion, occupied by 82 employees.

34. ‘Marked into evidence as Exhibit A-19 were plans
revised to October 9, 2006 intended to addresé the cohceptual
revised plans submitted by the applicant, whiéh eliminates the
-parking in the westerly knoll area with 52 of the 59 spaces
_relocated to other areas. The revised plans reflect a coverage of
44.98%, which calculation ié based upon exclusionlof certain aréas
. from the computation pexmitted py Ordinance No. 99-1136. A total
of 1,226 parking. spaces are now included. Also marked into
evidence_was revised Stormwater Management Report designated as
_ Exhibit A-20 and dated October 10, 2006. |

NOW THEREFORE BE IT RESOLVED by the Planning Board of the
Borough of Montvale that based upon the findingé of fact, that the
following coﬁclusions are made and determined:

1. The Planning Board has considered the within
application for site plan abproval which proposes the addition of
a fifth building to an existing office campus compiex.currently
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containing four buildiﬁgs aggregating 240,000 square feet, with
1,118 parking spacés. The proposal seéks approval to add a two-
story office building to the campus to be désignated as Building :
No. 5, having an area of 28,465 square feet which will be
connectéd to_existing Building'No.'4 and to Building No. 3 by
'meaﬁs of a proposed atrium. The addition will add 28,465 sQuare
feét of floor space. The majority of space on the first level of
the proposed new bﬁilding will _bé ﬁtilized for mechanical
_equipmenf with a small receiving énd work area, with additional
offices on the second floor. IThis new daﬁa center will free up '
for general office use an existiﬁg déta center, which has been
described as'outdated._ The new building will be substaﬁtially
compatible with the existing four buildings‘with respect to. design
and mateiial used in construction .and will have é éimilar
architectural style.

2. The plan has undergone a number of revisions, with
the most recent iteration eliminating a 59 space parking area on
a portion of the property commonly referred to as a knoll area and
proximate to Chestnut Ridge Road. The 59 spaces proposed for this
area have, except fér seven spaces,'been relocated to other areas
of the property,.including a new parking area in the northwest
gsection of the.site. A total of 1,226 parking spaces would be
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provided under this plan.

3.: -Other changes proﬁosed for the site includé
additions to the stormwater.management facility and landscaping.
The latest plan revision woﬁld result in an increase of impervious
coverage from the current 39.93% to 44.98%. Accordingly, a
_variance is required pertaining to the 40% coverage limitafion-
'apélicable to the OR-2 Zone.

4. The other variances implica;ed relate to parking
space size (9 feet by 20 feet reqguired, 8%_ feet by 18 feet
'.proposed); building height (two stories and 35 feet permitted,'two
stories aﬁd 38_feet proposed) ; ffont yard parking (55 spaces
-:_permitted, 61 existing, 138 propdsed); side yaﬁd parking setback
(25 feet required on one side, 25 existing, and 18 proposed); side
yard parking setback klsé feet required, §4 feet existing, 43.4°
feet proposed) ; and disturbance of slope areas in éxcess of 15%.

5. The Board has carefully considered the requests of
' the applicant for variance relief. First, with respect to the
variance for impervious coverage, it is recognized that the 44.98%
coverage proposed is not an insignificant deviation from the 40%
standard‘established by.Ordinance. In its conéideration of this
variance, the Board has balanced the need ﬁor adherence to the
impervious lot coverage standard and the goals and objectives of
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the Master Plan pertaining to the Borougﬁ's office parks, which
_recognizes the need for. a reexamination of the lahd use -
requlations in view of the changing office environment pertaining
to the:utilization of space, as well asithe need to attract high-
_quélity users of these office facilities. The Board is of the
.opinion that this variance may be justified under with tﬁe c(li or
c(2) staﬁdard.

é. First, with regard to the c{l1) criteria, the sité
- is pfesently_éﬁbstantially'developedlwith four office buildings iﬁ
a_caﬁpus—like setting, a rather unique design in contrast to the
“usual single bui;ding large office complex.. The property contains
other constraints due to its considerable development, including
a large retention/detention area, some wetlands and buffers, and
various utilityr ana other easements. These conditions,
particularly the unigque campus-like design, permits a
determination that current site conditions create exﬁraordinary_
and exceptional conditions which impact the property and 1its
overall layout. For these reasons, the Board is of the opinion
that a variance ﬁay be granted under the c(l) standard.

7. The relief from the impervious coverage requirement
- may be also justified on a c(2) basis since various purposes of
the MLUL would be advanced by permitting this deviation relief.
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Mofe particularly, the construction of a new modern building to
thié campusQIike ﬁacility ahd the additional landscaping and othexr
" improvements will promote various purposes of the MLUL, ihcluding
- the general welfaré, the provision of adequate 1ight, aif and open
space, and é desirable visual environment. The Board accepts the
testimony'oi the_applicaﬁt's planner that the unique dampus—like
design may‘justify this relief. 1In addition, employees will be
moved from a southerly location at 530 Chestnut Ridge Road in
_ Wdodéliff Lake to the subject site, thereby eliminating vehicularl
and..pedestrian éécéss between the .two facilities. This will
promote traffic and pedestrian safety, anothér purpose of the
‘MLUL, aﬁd_the Board concurs with the planner’s opinion that the
benefits in this-fegard outweigh, by a considerable degree, any
detriment.

8. The variance pertaining to parking stall size, with
,é configuration commonly referred to as a hairpin design, may be
considered for this corporate headquarters-type use. The
configuration of the spaces in dimensions of 8% feet by 18 feet
and 84% feet by 20 feet is increasingly becoming characteristic of
Vthe size of parking stalls in office and corporate complexes
within Mohtvale. As the Board has noted in other approving
resolutions,. the subject property is not a retail-type of
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operation with patrons carrying bundles and the presence of
shoﬁping_carts. In:a‘corporate offiée seﬁting, the majority of
the vehicles are single océupancy, with low turnover rates. The
.Board takes note of the fact that the size of the proposed parking
stalls has been appropriate at this site and at similar
developments, and ﬁhe Board believes that the smaller stall Size.
will continue to be adequate. The Board finds that this va;iénce
' -may be justifiéd pursuant to N.J.S.A. 40:55D-70c}1).

9. The request for a variance pertaining to building
ﬁgight would permit an increase_of 3.4 feet beyond the 35 foot
height .limitation,_ which ‘1s attributable to the mechanical
eqﬁipment‘énd screening on the roof'and the definition of height
in the Zoning_Ordinancef It is to be noted that if the height of
all the bﬁildings were to be éveraged, the 35 foot standafd would
be adhered to. It is to be noted that this building will not be
visible from Chestnut Ridge Road, due to topography and its
1ocation'ét'the easterly portion of the site, and will also be
imperceptible from the Garden State Parkway due to landscaping.
This variance may be justified under the c¢(2) standard inasmuch as
the placement of the mechanical eguipment on the roof and its
attendant - screening will promote é more desirable visual
environment than locating it elsewhere.
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10. The variance pertaining to number of spaces within.
the front yard and the side yard'parking éétbaék may“also be
justified under the c(1) aqd c(2) standards. The Board’'s findings
with respect to the uniqueness of the subject site and its current
design and configuration are equally applicable to these proposed
deviations. The Board takes‘note of the fact that the plan as
revised represents a far bettexr alternative.than the original
plan, which.provided for parking in the knoll area, which the
Board found would detraétlfrom the attractiveness of the_campusf
:like setting. These variances may also be justified consistent
with the findings in the Master Plan strengthening Montvale’s
office pafks and will ﬁu:ther promote goals and objectives;of the
B MLUL, including the ggneral welfare, the'provision of-adequate
‘light, air and_open space, aﬁd the promotion of a désirable visual
environment through good civic design and arrangements.

11. The finai variance relates to the intrusion into
steep slopes. As was noted by the applicant’s planner, the slopés
which would be impacted by the intrusion are not natural
conditions but man-made slopes constructed at times that éther
improvements to the property were made. The benefits of the
overali upgrading and improvement of the property will outweigh
this deviation, which the Board concludes may be granted.
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12. The Board is oflthe opinion.thaﬁ the plan for the .
expansion of office space oﬁ the.property and the increase in
parking constitutes a realistic approach to the.upgrading of this
office campus and allows the creation of additional office space,’
a new dakta cgnter to meet the needs of the applicant, and
_addit@onal parking will promote the objectives of the Master Plan
designed to encourage creative design and development techniques
tq accommodate changing needs of the corporate community. The
forggoiﬁg conclusions warrant a determination that the.
aforementioﬁéd-variances may be granted without impairing the
7intent and.pu:pose of the zone plan and Zoning Ordinance. The
property will continue to adhere +to the “majority of bulk
s requireménts applicablelto the aistrict. While the site is unigue
in  its campu5ntype configuration deéign, it. is nevertheless
consistent with the character of the neighboring cofporate
development. The proposed additional landscaping will provide
‘aesthetic benefits to. the property and will mitigate, to the
extent practicable, any impact that the aforemeﬁtioned deviation
relief might have on adjoining properties and rights-of-way.

13. Approval of the applicant’s Environmental Impact
Statement may be granted. The Board accepts the testimony of John
- Peel, the applicant’s expert who reviewed site conditions and
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indicated that there would be no impact on wetlands, which he
déScribed_ as  the most critical regsource, nor on woodlands,

drainage cpndiﬁions, wildlife, or the other criteria referenced in
the standards for an EIS. The Board accepts this testimony that

the project can be constructed without substantiallimpact=to the
_environment.

14. With regard to the application for a soil movement

K permit, the Board concludes that the movement of the soil is

necessary for the.cénstruction of the proposed improvementsf that
A _the.appliéant has complied with the procedureé enumerated in_the.
- soil moving ordinance, and that the proposed operations will be in
7”¢onformity with the standards. established therein and may be
qonducted withoﬁt adversely impacting upon existing éoil and
drainage conditions for the‘éublic heélth and safety.

15. Finally, the Boérd is of the opinion that site plan
approval.may be Qranted in that the applicant has complied, to the
extént practicable, with the applicable requirements and &esign
standards established by Ordinance. The proposal will permit an
upgrading and efficient use of space within the subject site,
while at the same time promoting both objectives of the MLUL and
Master Plan, and accordingly the relief requested by the applicant
for site plan approval, variances, and a major soil movement
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permit may‘be granted.

BE IT .FﬁRTHER_ RESOLVED by the Plahning Board of the
Borough of Montvale that site plaﬁ approval, togeﬁher with the
aforementioned variances, waivers, approval of an Environmental
Impact Statement, and a major soil movement permit, be and are
hereby granted to the applicant. subject ta the following
conditions:

1. Review and approval by ﬁhe Board engiaeer of the
_plans revised ao October 9, 2006, as well as the revised
Stérmwater Management Report dated Octobar_lo, 2006.

| 2. Approval by the Environmental Commission as.to the
_landscaping plan as required as a consequence of the modifications
to the site plan and approval by the Commission as to all aspects
of ;he landscaping plaﬁ. Should the Commission deem additional.
plantings necessary, same shall be required to be installed in
“accordance with the timetable established by the Commission.

3. Approval 'by the Bergen Céunty Planning ﬁoafd,

" Bergen County Soil Conservation District, New Jersey Department of
Environmental Protection, Department of the Army, New York
District Corps. of Engineers, and such other federal, state,
county and wmunicipal agencies having 3jurisdiction .over the
propased use. In the event any approval by any other agency
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results iﬁ én alteration or modification of the application as
approved by the Pianniﬁg Board, the applicant shall be required to
fesubmit the applicétion for further consideration by the Board.
4. The execution by the applicaht of a Develbper's
;Agreement to be =prepared.by'_the Board Attorney and ﬁhe full
performance by the applicant of the obligatibns, terms and
conditions of éaid Developer'é Agreement inclUding} but not
limited to, the payment of all fees and the postihg and
maintenance of all deposits and escrows thefeby required.
5. Compliance with recommendations_made by the Pdlide
and Firé Departments of the Borough of Montvale.

6.. Compliance with all present letter requiremehts of
the Borough Engineer, future letter requirements of the Borough
" Engineer made-pufsuant to the Developer’s Agréement to be.entered
into in accordance herewith, future letter requirements of the
‘Borough Engineer relating to the conditions of .the within
approval,:and subject to the future letter requirements which
entail minimal deviation from the plan hereby approﬁed_and are

necessitated by field conditions hereafter diséovered.
7. Submission by the ‘applicant of an appropriate
certification evidencing that all taxes ana assessments have been
paid on the subject premises up to the date of the within.
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appro#al.

8. Compliance wiﬁh any other recommendations made by
the Borough Engineer, Planner, or any other Borough Official
having.jurisdiction.

9. The applicant shall be required to comply with the
design and site details as shown on all plans suﬁmitted through
their respective revision dates. Any deviation from any such
development-designs or details shall require further review-and
approval by ﬁhe Board.

10. Posting of a bond in such amount as deterhined by
:the Borough Engineer so as to guarantee perﬁdrmance of the work
herein ?eqﬁired and approved{ as well as the méintenance of said
_work after completion. .

11. Poéting of all fees and deposits as required by the
applicéble ordinance of the Borough of Montvale, which shall
include the posting‘of such de?osits as are necessary to reimburse
the Municipality for money paid to its professionals for review of
the within application and the inspection of the work to be
performed incidental tﬁereof. Such fees and deposits shall be
prbmptly paid and no demolition, building or other permits may be
igsued should such fees and deposits be outstanding.

12. The applicant shall be required to comply with all
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conditions of Chaptér.lo4 of the Montvale Borqugh Code referable
to soil movément operations, approval by the Poliée Department as
té the route trucks will utilize to access the site and the route
-such vehicles will.utilize tb remo&e soil from the premises.

13. The applicant shall be_responsible for the cost of
cleaning streété in conjunction with thé soil moving operations.
~Any spillage shall'promptly be cléaned at applicant’s expense.
14. The hours of operation for soil movement operations
“shall be required to be reviewed by the Police Department..

15. Posﬁing of a bond as required by Chapter 104—lb_of‘
the Borough Code in such améuht as méy be deemed to be necessary
by tﬁe Board or Borough Engineer.

BE IT FURTHERIRESOLVED that the Sécrétary of the Planning
Bbard of fhe Borough of Montvale is-héreby directed to ﬁail a copy
of this resolution to the applicant.and to file a copy thereof
with ﬁhe Borough Clerk and to cause a notice of this determination
of the Planning Board to be forﬁarded to an official newspaper of
the Municipality within ten (10) days of the date hereof and

thereafter to be published accordingly.

(////thn DePf;to, Chairman
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Certified to be a true copy of a Resolution adopted by
the Planning Board of the Borough of Montvale at its regular

meeting on Tuesday, November 7, 2006.

R. LORRAINE HUTTER, Secretary
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sIntroduced by: Mr, Stefanelli
seconded by: Mr. Vogt
BOROUGH OF MONTVALE
PLANNING BOARD
RESOLUTION GRANTING SITE PLAN
APPROVAL, VARIANCE RELIEF,
APPROVAL OF AN ENVIRONMENTAIL IMPACT
STATEMENT, SUBDIVISION APPROVAL AND
A MAJOR SOIL MOVEMENT
PERMIT TO KPMG, LLP FOR PREMISES
DESIGNATED AS BLOCK 3102, LOT 1
BLOCK 3301, LOT 4, AND
BLOCK 2701, LOT 1

WHEREAS, application has been made to the Planning Board
of the Borough of Montvale by KPMG, LLP (hereinafter "the
applicant"), Three Chestnut Ridge Road, Montvale, New Jergey, for
site plan approval, variance relief, approval of an Environmental
Tmpact Statement (hereinafter "EIS"), subdivision approval, and a
major soil movement permit relating to premises known as Block
3102, Lot 1, Block 3301, Lot 4, and Block 2701, Lot 1, all as
depicted on the tax assessment map of the Borough of Montvale; and

WHEREAS, said applicant has requested that the Planning
Board exercise its ancillary powers pursuant to N.J.S.A. 40:55D-60
and grant variance relief pursuant to N.J.S.A. 40:55D-70(c) and

waivers pursuant to N.J.S.A. 40:55D-51; and

WHEREAS, an application has also been submitted for a
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"major soil movement permit; and

WHEREAS, public hearings were held on the respective
application, on notice to all property owners within two hundred
(200) feet therefrom and was published in the official newspaper
of the Municipality, at least ten (10) days next preceding the
date of hearing; and

WHEREAS, the Planning Board has had the benefit of the
reports of its professionals and has deliberated on the matters
brought forth at said public hearings, at which members of the
public were afforded an opportunity to be heard; and

WHEREAS, the Planning Board has made certain findings of
fact and conclusions with respect to said application.

NOW THEREFORE BE IT RESOLVED by the Planning Board of the
Borough of Montvale that the following factg are made and
determined:

1. The subject properties are located on the easterly
side of Chestnut Ridge Road, west of the Garden State Parkway and
north of the Montvale-Woodcliff Lake boundary. Block 3102, Lot 1
comprises an area of 27.99 acres and is the corporate campus for
the applicant. Block 3301, Lot 4 is owned by K. Hovnanian North
Jersey Acquisitions, LLC and a portion of this land area is to be
conveyed to the applicant pursuant to a previously approved minor
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' subdivision application. The applicant has "acquired title to
Block 2701, Lot 1 comprising 8.5 acres, formerly oécupied by the
Benjamin Moore headquarters, more commonly known as 51 Chestnut
Ridge Road. The applicant seeks approval to construct in phases
a two-story addition and additional parking and related site
improvements to its main campus at 3 Chestnut Ridge Road. In
addition, the applicant seeks to renovate the former Benjamin
Moore building, which would be reduced in size from 57,000 sguare
feet to 31,000 square feet and would be utilized as a data center.
The parcels would be consolidated into a single lot for the
applicant’s corporate headquarters, a use that is permitted in the
OR-2 District pursuant to §128-5.4 of the Zoning Ordinance.
2. The current use by the applicant of its facility at
3 Chestnut Ridge Road (Block 3102, Lot 1) is as an office campus
with four buildings comprising, in the aggregate, 240,000 sqguare
feet of office space! Since 1983 this land area has received
various development approvals from the Planning Board. »a summary
of these approvals is as follows:
a. By resolution dated May 3, 1983, gite plan
approval was granted to Imperial Sterling Ltd. to construct four

{4) building units in a campus-style setting. Thereafter, by
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‘resolution dated October 7, 1986 amended site plan approval was
granted to the applicant’s predecessor, Peat, Marwick, Mitchell &
Co. to complete the construction of links to connect the four (4)
buildings, as well as the construction of an enclosure for an
emergency generator.

B. Amendatory site plan approval was granted to
Peat, Marwick, Main & Co. on May 17, 1988 to permit a modification
of the site plan to construct a patio terrace of approximately
1,700 square feet, together with lighting and landscaping at
Building No. 3.

C. By resolution dated February 1, 2000 the
applicant received approval to construct additional parking,
together with pavement markings and "STOPR" signs, pedestrian
walkways and additional storm drainage facilities, lighting and
landscaping in and around the parking areas.

D. By resolution dated May 20, 2003 amended site
plan approval was granted to restripe the existing parking area,
increasing the number of parking spaces by a total of &5 to 1,118.
The restriping permitted parking spaces to have a width of 8 feet
6 inches, contrary to the 9 foot width requirement, and variance
relief was granted from Section 128-3.1 in connection therewith.

E. On September 6, 2005 the applicant received a

4
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‘major soil movement permit to permit the removal of silt material
from an existing pond on the premises.

F. By resolution dated November 7, 2006 the
applicant received approval to construct a fifth building
comprising two stories having an area of 28,465 square feet to be
connected to existing Building Nos. 4 and 3 by means of a proposed
atrium, The majority of the space on the first level of thig
proposed new building would be used as a new data center, In
addition, this approval permitted the increase of parking to 1,226
spaces, Variance relief was granted to permit coverage to
increase to 44.98% from the existing 39.93%, for parking space
size, building height, front vyard parking, side vyard parking
setback, and disturbance of slope areas.

3. Under the new proposal of the applicant, Building
No. 5 would be increased in size from the previously approved
28,465 square feet to 48,000 square feet and be joined to Building
Nos. 3 and 4 by means of an atrium. The atrium connecting the
various buildings would comprise 8,400 square feet. Another
building, to be known as Building No. 6, would be added to the
west of Building No. 5 and to the north of Building 2, which would
also be connected to Building Nos. 3, 4, and &5 by means of an
atrium, Proposed Building No. 6 would have an area of 21,600

5
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' square feet. Both Building Nos. 5 and 6 would be two stories and
38.4 feet in height.

4. The fofmer Benjamin Moore building comprising
57,000 square feet will be replaced with a 31,000 square foot two-
story building. The existing parking to the front of this
property will be modified with re-striping and new curbing and a
driveway located in the southwest corner of the current Benjamin
Moore site will be eliminated. This parking area and driveway
will be connected to the main KPMG campus by means of a new
driveway to be connected just north of the wetlands area located
between the two properties. Access to the easterly side of the
proposed new building on the Benjamin Moore lot will be provided
by means of an extension of the access drive, will wrap around the
east side of the building between the building itself and the
Garden State Parkway.

5. The applicant’s proposal involves various phases of
construction, with the new 31,000 square foot replacement of the
Eenjamin Moore building being in Phase 1, with Phase 2 comprising
the addition of Building Nos. 5 and 6 to the main campus. The
total building floor area upon completion of all construction will
be 377,465 square feet, a floor area ratio ("FAR") of 23.77%, less
than the maximum 25% permitted in the District, while the main

6
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‘KPMG campus as approved under the November 7, 2006 resolution
permitted an increase in coverage to 44.98% for that portion of
the property. Presently, considering such approval and the
Benjamin Moore existing condition, coverage 1is 43.49%. The
proposed coverage would increase to 44.98%. The two new buildings
on the main campus would require a variance for building height.
A variance for parking space size is also necessary.

6. At the initial public hearing held on January 23,
2007, the applicant was represented by Antimo A. Del Vecchio, Esq.
who provided the Board with an overview of ‘the development
proposal. The main campus of the applicant and the former
Benjamin Moore property now owned by it would be consolidated and
he described the proposed two new buildings on the main campus,
the reconstruction of the Benjamin Moore facility, and the various
approvals required, including the variances for coverage, height
of two buildings, and parking stall size. According to Mr. Del
Vecchio, the intent of the applicant is to maximize the utility of
the site in light of existing improvements. The new building on
the Benjamin Mcoore property would be utilized as a data center,
which would be a stand-alone facility intended to withstand any
crisis, such as a global disaster. The current former data center
on the main campus would be converted to additional office space.
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7. Marked into evidence were the following exhibits:
Exhibit A-1 Notice documents
Exhibit a-2 The application binder
Exhibit A-3 Engineer drawings prepared by

SNS Architects & Engineers, PC
containing 24 sheets and dated
December 7, 2006

Exhibit A-4 Environmental Impact Statement
prepared by PK Environmental and
dated December 2, 2006

Exhibit A-5 SNS correspondence to Beattie
Padovano dated December 20, 2005
calculating building height

Exhibit A-6 SNS Stormwater Management Report
Exhibit A-7 SNS correspondence to Beattie

Padovano dated December 18, 2006
pertaining to soil movement

calculations
Exhibit A-8 TRC traffic report
8. The applicant presented as its first witness John

Peel, an environmental scientist who was qualified in this field.
It was noted that Mr. Peel had previously provided testimony in
connection with the prior KPMG application on August 15, 2006. He
testified that in addition to visiting the main cémpus, he also
toured the Benjamin Moore site and referenced the EIS marked into
evidence as Exhibit A-4. Contained therein is a Letter of

Interpretation (hereinafter "LOI") issued for the XKPMG site in
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2004, A verbal approval has been received for a LOI for the
Benjamin Moore site and he testified that the Department of
Environmental Protection (hereinafter "DEP") had agreed to the
delineation. The Board was advised by Mr. Peel that in the
preparation of the EIS he focused on the stormwater management
issue and indicated that from an environmental and water quality
standard, the proposal complies with DEP’'s best management
practices. He stated that he was familiar with the EIS Ordinance
and that based upon his review and analysis, the proposal will not
have a negative impact and only incidental or minor impacts on the
area and will not be contrary to the EIS Ordinance. Board
engineer Berge V. Tombalakian stated that he had reviewed the EISQ
report and raised an issue as to existing and proposed underground
storage tanks and that his questions will be addressed to the
project engineer.

g. The applicant called as its next witness John Lignos
and marked into evidence as Exhibit A-9 was an architectural
presentation of the proposed project. He indicated his previous
familiarity with the wain campus at 3 Chestnut Ridge Road and that
he has also become familiar with the additional site at 51
Chestnut Ridge Road. He referenced the prior approval for the
data center between Building Nos. 3 and 4 and that the applicant

9
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‘has recently purchased 51 Chestnut Ridge Road, which is proposed
Lo be adaptively reused for the data center instead of on the main
campus. The existing structure of 57,000 square feet comprises
two floors and a basement. However, a data center needs 15 foot
high ceilings, rendering the existing building being unable to be
converted to this purpose. The existing basement level will
remain and the building reconstructed to provide a 15 foot high
floor area, with a total of 31,000 square feet, The lower floor
areas will comprise mechanicals for the data center, with the
office for the data center on the main floor.

10. The architect also focused in his testimony on thé
expansion at the main campus, referencing the two new proposed
buildings or pods aggregating 79,600 square feet which would be
connected via a proposed atrium of 8,400 square feet to the
remaining buildings. He noted the difference in elevation of
eight (8) feet between existing Building No. 4 and proposed
Building No. 5 and that the atrium allows the connection of the
buildings. Drawing Y-0 contains a zoning schedule which has been
corrected to reflect total floor area, inclusive of both Sites, of
349,000 square feet and a FAR of 21.99%. A total of 3.94 parking
spaces would be provided per 1,000 square feet.

11. Marked into evidence as Exhibit A-10 was an exterior

10
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view of the main entrance depicting the main campus and the
proposed two new pods which would have the same or similar
granite, metal, cladding, and glass as the existing buildings. An
SNS material board was marked into evidence as Exhibit A-11 and a
rendering of the proposed reconstructed building at 51 Chestnut
Ridge Road was marked into evidence as Exhibit A-12. He noted
that the existing facade of the former Benjamin Moore facility has
a dated look to it and he described the proposed new construction
and materials to be utilized, as well as the metal cancopy and
facade, green tinted glass and anodized louvre to match the
proposed metal facade material.

12. Again referencing the expansion of 3 Chestnut Ridge
Road, the architect indicated that the two new buildings would not
be visible from adjoining roadways and to support his coneclusion,
he provided an exhibit, A-13, a depiction of the site from the
Garden State Parkway looking in a westerly direction, with photos
on this exhibit taken at the end of summer 2006 .

13. Marked into evidence as Exhibit A-14 was an
elevation of the proposed reconstructed building at 51 Chestnut
Ridge Road depicting the colors of concrete block, the front area
offices, back data center, the mechanicals and data center flooxr
space. Equipment on the rooftop of the data center would be 4,400

11
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‘sguare feet of area, or 15.9% of the total roof area, less than
the 25% maximum. The height of the reconstructed building would
not exceed 38.4 feet, with the need for the additional height
pertaining to the rooftop mechénicals and screening, and he
indicated that the rooftop mechanicals would not be visible from
the ground or adjoining land areas. The parapet of the roof has
been designed so as to adequately screen the rooftop mechanicals.

14. At the continued public hearing held on February 20,
2007, the applicant provided testimony from Kenneth A. Newman who
was qualified as a traffic engineer and whose report had
previously been marked into evidence as Exhibit A-8. He noted his
prior work on the KPMG site in 2006 and that he revisited the site
and had conversations with the applicant as to employee
population. He also utilized background information in connection
with the K. Hovnanian (The Rink) approval adjoining the KPMG site
to the south and projected counts based upon build outs to the
year 2009. His analysis was premised upon the issue as to how
much traffic the expansion will generate.

15. 1In his testimony, Mr. Newman indicated that data is
available as to the KPMG site and he consulted the Institute of
Transportation Engineers ("ITE") handbook and undertook an
analysis of ITE trip generations, as well as actual counts at the

12



BER-L-000750-25 03/02/2026 3:07:58 PM Pg 94 of 155 Trans ID: LCV2026504655

‘KPMG site. Presently, there are 1,017 enployees and upon
completion of the reconstruction of the Benjamin Moore site and
the addition of the two new buildings, it is estimated that 1,575
persons will be employed on the entire site.

l6. Table No. 1 of Exhibit A-8 contrasts the actual
versus ITE estimated counts in the a.m. peak hour and p.m. peak
hour. During the a.m. peak hour, the ITE handbook estimates 431
entering vehicles, with the actual count being 421, and ITE
estimated 59 departures in contrast to the 28 counted during the
same time frame. During the p.m. peak hour, departure data is
also similar, with 362 under the ITE handbook and 357 counted.
The respective entering counts were 74 {(ITE) and 29 counted.
Table No. 2 reflects the employee increase to 1,575, with 630
inbound vehicles during the a.m. peak and 534 departing vehicles
during the p.m. peak. ‘These Tables were marked into evidence as
Exhibit A-15.

17. The witness next assigned vehicular traffic
directions to the north and south on Chestnut Ridge Road.
According to Mr. Newman, and as indicated on Figure 3 in his
report, currently approximately 45% of the vehicles arrive from
the north and 55% from the south, with most accessing the site at
the northerly driveway where the bulk of the parking is located.

13
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" At departure times, 57% of the vehicles turn left onto Chestnut
Ridge Road and 43% turn right to go north. The southerly drive
gets the bulk of the activity, but he noted that the proposed
signal at the northerly drive, which will soon be activated, was
not operational at the time the counts were done. Figures 3 and
4 from the report were marked into evidence as Exhibits A-16 and
A-17. The engineer noted that the site will soon have traffic
signalization controls and that the temporary signal will
ultimately be relocated to the new proposed northerly drive, which
will be for two-way traffic, and the southerly drive at Benjamin
Moore will be eliminated.

18. The witness discussed Figure 5 of Exhibit A-8, the
future arrival distribution pattern, with an enlarged version of
this sheet marked into evidence as Exhibit A-18. According to Mr.
Newman’s analysis, 55% of vehicles would arrive from the south and
45% from the north, with 85% of the arrivals from the north
entering either from the center or southerly drive, with the
balance of the distribution being 30% at the southerly drive and
15% at the northerly drive. An enlarged version of Figure 6, the
future departure distribution, was marked into evidence as Exhibit
A-19 which evidences that 43% of departing vehicles would proceed
in a northerly direction and 57% to the south. Relatively few
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vehicles would make a right turn at the northerly drive, with most
right turns being at the center drive where enhanced parking areas
would be located. The southerly drive would represent 41% of the
departures, the center drive 24%, all of which would be right
turns, and at the north 35%.

19. It was the opinion of Mr. Newnman that the two
signalized drives will operate well and in an efficient manner.
He discussed the revised access drives to accommodate increased
vehicular movements td and from the site, as well ag two sgsites to
the west on Chestnut Ridge Road. He also discussed the relocation
of the traffic signal control to the northerly drive, at which
time left turn departures will be permitted. The southerly access
drive under traffic signal control will continue.

20. In his analysis, Mr. Newman considered three other
approved developments nearby, including the BMW expansion and
Advance Group to the south which will also generate traffic on
Chestnut Ridge Road. He also considered the K. Hovnanian/Four
Séasons approved development for The Rink property. Table 3 in
the Keyes report evaluates trip generation, with slightly higher
volumes in the morning and afternoon peak hours than those
projected in the Four Seasons (The Rink) traffic report, although
the differences are negligible. In drafting his report, Mr.

15



BER-L-000750-25 03/02/2026 3:07:58 PM Pg 97 of 155 Trans ID: LCV2026504655

‘Newman stated that he reviewed the éite plan, parking layouts,
internal traffic circulation and reiated issues. The KPMG site
will remain similar to what presently exists insofar as on-site
traffic circulation, except for the addition of parking spaces.
The Benjamin Moore portion of the property will have its southerly
drive eliminated and the northerly drive converted to accommodate
both in and outbound traffic. On the easterly portion of the site
there will be a comnecting roadway or drive between the two
properties and curbing will be added to clearly delineate this
driveway. Mr. Newman stated that the additional traffic to be
generated from the expansion can be accommodated by the existing
roadway network in a safe manner and his recommendations were
accepted by the applicant’s site engineer,

21. Board planner Richard Preiss expressed concern as
Lo the increase in coverage, but a decline in the number of
parking spaces, which number 1,431 as existing and currently
approved, would be reduced to 1,374, a loss of 57 spaces under the
applicant’s proposal. There was also discussion as to whether the
center drive should be vacated at such time as the northerly drive
is signalized.

22. At the outset of the continued public hearing held
on April 9, 2007, there was marked into evidence as Exhibit A-20
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SNS revised drawings consisting of 26 sheets with a revision date
of March 28, 2007, and as Exhibit A-21 a reduced and colorized
version revised to various dates, the most recent of which was
March 28, 2007. The applicant’s architect was recalled and
testified that the drawings do not alter the proposed expansion of
the 3 Chestnut Ridge Road site with two new buildings, with the
modifications pertaining to the renovations of the former Benjamin
Moore building at 51 Chestnut Ridge road for a data center.

23, More particularly, Mr. Lignos testified that
information technology personnel deemed the existing footprint to
be difficult to work within and that a reinforced structure would
be required, with new steel sufficient to carry weight
requirements. He referred to Drawing D-2, which depicts the
proposed data center, and that the plan is that half of the
building will be new as a new set of columns are required,
although the footprint of the old building will be maintained.
Drawing D-4 depicts the eastern portion of the site facing the
Garden State Parkway and the proposed building’s easterly
elevation. He described improvements to be made, including the
addition of glass and cleaning and refinishing with precast on the
existing facade. Glass and aluminum frames will be changed to
meet energy code requirements, with the height to be maintained at

17
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just under 38.4 feet, which is actually nine (9) inches less than
under the prior plan.

24. According to Mr. Lignos, the driving force behind
the changes pertaining to the former Benjamin Moore site is the
new equipment required for the data cénter and the increased
weight requirements. Although the footprint was satisfactory, the
existing structural system would have an inability to handle the
weight requirements. The new data center will have 41,200 square
feet, an increase from the 31,000 square feet previously proposed.
Aggregate parking will be 1,374 spaces, or 3.82 cars per 1,000
square feet, a reduction from the 3.94 cars per 1,000 sguare feet,
which is attributable to the additional square footage.

25. At the outset of the continued public hearing held
on May 22, 2007, there was marked into evidence as Board Exhibit
1 the planning report of Richard Preiss dated January 16, 2007, as
Board Exhibits 2 and 3 the Boswell McClave reports of Jénuary 10,
2007 and April 25, 2007, and as Board Exhibit 4 the Environmental
Commission report of February 27, 2007.

26. The applicant called as its next witnegs Peter
Steck, a licensed professional planner who was qualified in this
field. Mr. Steck testified as to his familiarity with the
neighborhood, his review of the application, land use documents
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‘including the Master Plan, as well as the plans revised to April
17, 2007. He discussed the development plan on the 28 acre parcel
at 3 Chestnut Ridge Road which has been expanded to include the
former Benjamin Moore property and its 8.31 acres. The parcels
are to be integrated into one unifiegd tract, with the plan
requiring three dimensional variances.

27. More particularly, the proposed variances relate to
hairpin striping of spaces having dimensions of 8% feet by 20
feet, building heights of 28.4 feet consistent with the height of
other buildings on the campus, and an increase in impervious
coverage to 44.98%, Presently, this 44.98% is applicable to
KPMG’'s main site, with the Benjamin Moore tract exhibiting a
current coverage of 38.4%. The proposed coverage, once the two
tracts are combined, will be 44,98 percent. The lot line dividing
the two properties would be eliminated in connection with the
"reverse" minor subdivisioﬁ agspect of the application. The
planner also noted that the floor area ratio standard applicable
to the OR-2 Zone will be satisfied, and will be at 22.62% for the
entire tract, less than the 25% maximum.

28. The planner indicated that he reviewed the 1997
Master Plan and the Reexamination Report dated February 15, 2005,
with the latter report reflecting a concern that the existing
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office supply was becoming dated, being characterized by
inadequate floor to ceiling heights, HVAC problems, and a need to
address the quality and upgrades. The Reexamination Report
expresses a concern that replacement tenants will not be of the
Class A type that have been historically found within the Borough.
The applicant's proposal would represent an improvement of an
existing office campus and promote the objectives of upgrading a
corporate complex, which would continue to be maintained by a
Class A tenant.

29. The planner next proceeded to address the variances
for parking space size, building height, and impervious coverage.
.With respect to the parking space dimensions, it was his opinion
that the hairpin design works very well, particularly in a non-
retail setting where items are not being moved into and out of
vehicles and shopping carts not being present. The slightly
smaller hairpin design lessens impervious coverage and water
runoff and provides a better opportunity for landscaping and
improved drainage. It was his opinion that the benefits of this
design would outweigh any detriments. He also justified the
building height variance on c(2) grounds, noting that the proposed
height of 38.4 feet exceeds the 35 foot maximum, The planner
referred to footnote 1 of the Zoning Limiting Schedule, which
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‘requires that the height be measured to the highest point of the
building. It is to be noted that this footnote provides the
Planning Board with guidance as to whether deviation relief should
be granted in connection with rooftop appurtenances with such
criteria, including appropriate screening consistent with the
architect of the building and that no more than 25% of the area of
the roof be devoted to such fixtures. The planner noted that the
site will constitute a large integrated campus with various
buildings, that 38.4 feet is a height that has been approved for
other structures, that the increase will not be visible or
obtrusive, and that the purpose 1s to hide the rooftop
appurtenances and not to increase square footage. The height will
match the height of existing buildings and these factors taken in
the aggregate, he believes, requires a conclusion that the
benefits will outweigh any detriment.

30. The planner next addressed the variance pertaining
te impervious coverage, stating that this relief may be granted
under both the c¢ (1) and c¢(2) standards. Addressing the c{(l)
criteria, Mr. Steck stated that the developmenﬁ plan involves the
retrofitting of an existing campus and integrating new and
reconstructed structures with existing conditions. He noted that
environmental featuresg of the property, such as a pond and natural
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wetlands, results in hardship and practical difficulties in the
development of the site, which conditions cause buildings and
paved areas to be spread out over a large area.

31. With regard to the c(2) criteria, Mr. Steck
testified that the benefits of relief outweigh any detriments and
that the upgrading of the property fits squarely within the goals
of the Reexamination Report in the modernization and upgrading of
corporate complexes designed to maintain first class tenants. He
also referred to benefits pertaining to traffic circulation and
the linking of the two sites together, as well asg with the linkage
of the residential dévelopment to the south on The Rink property.
These improved traffic linkages and integration of the buildings
permits the elimination of a curb cut onto Chestnut Ridge Road
resulting in an overall improved traffic design. According to the
planner, the variances will meet the negative criteria and that
the site will continue to blend in with the surrounding area, that
the development addresses stormwater management, will provide
improved landscaping and result in an overall upgrading of the
site. He also noted that the two new buildings designated as
Building Nos. 5 and 6 at 3 Chestnut Ridge Road, plus the
reconstruction of the former Benjamin Moore building, are located
quite a distance from Chestnut Ridge Road, providing a further
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‘basis for finding that the negative criteria has been met.

32. Board planner Preiss referred to his report of
January 16, 2007 (Board Exhibit 1), noting that the main issues
relate to the three variances. He also expressed a concern as to
the decrease in the parking ratio. He indicated that Mr, Steck
has addressed most of the issues raised in his report. Board
engineer Tombalakian testified that the hairpin striping proposed
for the design of the parking spaces provides better guidance to
motorists and is appropriate for an office complex and other non-
retail type uses, which opinion was concurred in by Mr. Preiss.

33. Architect John Lignos was recalled as a witness and
marked into evidence as Exhibit A-22 was the subdivision plan
prepared by The Reynolds Group, Inc. dated January 29, 2007
consisting of two sheets and which depicts the elimination of a
lot line and the proposed new land area comprising 1,482,369
square feet, or 34,03 acres, representing the merger of the two
properties, with the plan indicating the elimination of the lot
line. Also marked into evidence were revised drawings prepared by
SNS Architects & Engineers consisting of 26 sheets and revised to
April 17, 2007 (Exhibit A-23), and as Exhibit A-24 renderings of
the exterior view of the main entrance, the landscaping
development plan, and the existing and proposed exterior rear
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views pertaining to areas adjoining the Garden State Parkway.

34. In his testimony, Mr. Lignos described the design
and facade of the data center and how it will appear from the
Garden State Parkway. He noted that the front portion of the
building will be maintained, with the rear section being
demolished and reconstructed. He described the granite finish
system and the proposed new tinted green glass, which he said will
compliment the granite face of the new structures. Marked into
evidence as Exhibit A-25 was a color version of Drawing B-4, and
as Exhibit A-26 photo boards of the existing and proposed
conditions, with the architect describing the landscaping, which
will fill in the rear area of the building adjoining the Parkway.
Board planner Preiss complimented Mr. Lignos on his design of
adding glass and additional landscaping which will hide the part
of the building least attractive and will represent an overall
improvement ,

35, The applicant called as its next witness Steven
Napolitano, a licensed professional engineer who prepared the
engineering drawings and had participated in the prior application
pertaining to 3 Chestnut Ridge Road in 2006. He first described
Drawing Y-1, the existing conditions, noting the interconnection
of the four buildings comprising a floor area of 240,000 sguare
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feet, with parking on-grade and to the north and south, an
interior loop road and the current means of ingress and egress to
Chestnut Ridge Road. This site comprises 28.13 acres. The
Benjamin Moore site contains an existing building of %7, 000 square
feet, with parking to the west. The land area of the two sites
totals 36.44 acres. Drawing Y-1A depicts the previously approved
development for 3 Chestnut Ridge Road, with a new Building No. 5
and an atrium, as well as parking areas.

36, The engineer next focused on Drawing Y-2, the
proposed changes to the site. With regard to the headquarters
site at 3 Chestnut Ridge Rcad, two new two-story office buildings,
together with an atrium, will be interconnected with the cther
structures, with the new buildings and atrium area aggregating
78,000 square feet, inclusive of 8,400 square feet of atrium area
which will not be utilized for office purposes. He described the
new parking areas and the interior driveway intended to connect
the two sites, with the interconnection design premised in part by
Board professionals and designed by the Keyes firm. He described
the grass paver area to the east of the proposed new data center
having a width of sixteen (16) feet leading to the northeast
corner of the building, which area will allow a maintenance
vehicle to maintain a generator and transformer. He indicated
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‘that the grass paver would be sufficient to be utilized by the
vehicle required to access these structures. A new 8 foot 4 inch
loading door and dumpster will also be added to this site. He
also described the ramp system, the total number of parking spaces
(1,374), of which 24 will be the handicapped stalls regquired. The
ramp is intended to bring the property into compliance to allow
handicapped accessibility to the new data center,

37. Drawing Y-4 depicts the location of the 10,000
gallon fuel storage tank intended to serve the generator and which
will meet all reqguirements of the DEP, being double wall with an
appropriate alarm system.

38. The engineer again returned to Drawing Y-2
discussing the traffic field to the west of the data center and
its re-striping with a hairpin design and the inclusion of
landscaping improvements, including tree plantings within the
parking area consistent with Ordinance requirements. The southerly
curb cut to Chestnut Ridge Road will he eliminated and referring
Drawing Y-1 he indicated that this scuthern entrance will be
removed, with two-way traffic on the existing northerly access
drive which will remain at a width of twenty-four (24) feet and
will align with the drive at 50 Chestnut Ridge Road. The engineer
described the lighting plan which involves the relocation of
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éxisting poles and no wholesale addition of lighting. The
landscaping plan provides for screening along Chestnut Ridge Road,
which will eliminate the visibility of the parking lot from the
right-of-way. The size of the stalls and design, he believes, may
be utilized safely and has not been a problem at other similar
office sites.

39. The engineer next described the proposed height for
new Building Nos. 5 and 6 and referred to the average grade for
the existing buildings. He noted that the height is required to
screen the wmechanicals which will occupy less than twenty-five
(25%) percent of the roof area. The screening will compliment the
buildings, with the height consistent with that of the existing
structures, and he noted that the height of the two new buildings
will actually be 1less than Building No. 2, The need for the
height of the new data center is also attributable to rooftop
screening.

40. Addressing the 1issue of soil movement, Mr.
Napolitano referred to Exhibit A-7, with soil movement
necessitated by the area of the new buildings, the underground
detention system, and the construction of access drives, There
will be approximately 3,630 cubic yards of cut and 6,293 cubic
vards of fill, with a net import of 2,663 cubic vards of.fill.
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'Soil operations will be conducted consistent with requirements of
the Bergen County Soil Conservation District and Chapter 104 of
the Borough Code.

41, The minor subdivision application relates to the
removal of the lot line and the consolidation of the two parcels
into a single tract. The engineer referenced Drawing Y-2A, the
construction phasing plan, with Phase 1 being the construction of
the new data center and  handicapped parking and the
interconnecting drive with the headquarters parcel. Phase 2 will
involve the re-striping of the data center parking area and the
removal of the existing access drive, as well as the re-striping
of the parking area to the south of Building No. 1. The final
phase will relate to the construction of the two new buildings,
the atrium and related parking. It was also noted that the
existing tank to the north of Building No. 4 is to be removed and
replaced with an above-ground tank for the generator.

42. Discussion next ensued pertaining to the connection
of the former Benjamin Moore site to property to the north to
allow for joint access onto Chestnut Ridge Road at a signalized
intersection. The plans will be revised to show an area of
connection which will result in an upward adjustment in impervious

coverage.
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43. Board engineer Tombalakian discussed his report of
April 25, 2007 (Board Exhibit 3), with the applicant’s engineer
not disputing any of the issues raised therein. Certain soil
movement issues are required to be addressed, as well as
information regarding the underground storage tank and routing
calculations for the detention facility. The applicant’s engineer
agreed to address these issues.

44 . In addition, the Environmental Commission report
(Board Exhibit 4) will require the applicant to submit a revised
landscaping plan, and it was noted that the location of the
containers for garbage and recycling (Board Exhibit 6) have been
provided on the revised plan, The refuse areas will, according to
Mr. Napolitano, be serviced three times per week. The applicant’s
engineer will be required to provide a pro forma bond estimate for
review and approval by the Board engineer.

45. The applicant presented as its next witness Frank
J. Erickson, Jr., its ©National Director of Architecture and
Construction. He advised the Board that the emergency generator
will be served by diesel fuel which, according to the applicant'’'s
information technology consultant, provides a greater level of

redundancy. He also indicated that the applicant currently has
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1,240 employees in Building Nos. 1 to 4 and that the current 1,118
spaces on-site are adequate, and that the average number of
available spaces per day is 150 based upon parking counts done at
10:00 a.m. and 2:00 p.m. The average occupancy level is seventy-
five (75%) percent of the employee staff,

46. The applicant projects that the site, once
redeveloped, will have approximately 1,550 employees. It
anticipates that the 1,374 parking spaces will be adequate and
that to have full occupancy of the spaces would require an eighty-
nine (89%) percent attendance of personnel, which is more than
what exists currently. He noted that the seventy-five (75%)
percent occupancy, or attendance by personnel on an average day,
is related to off-site assignments, business travel, vacations and
illness. Mr. Erickson indicated that the applicant’s plan is
realistic in that it has been tracking parking characteristics and
counts over the past year on a regular basis.

47. Marked into evidence as Exhibit A-27 were revised
drawings prepared by SNS containing a revision date of May 30,
2007. These revised plans are intended to address issues raised
in the Board’s engineering report of April 25, 2007 (Board Exhibit
3) and other matters discussed at the May 22, 2007 hearing. It
was noted by Mr. Napolitano that the minor subdivision plan has
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been provided and that the landscaping plans have been submitted
to the Environmental Commission. The applicant has also solicited
comments from the Fire Department as to the ability to access
certain interior portions of the property.

48, In addition, soil movement calculations and
gquantifications have been provided, as well as information
pertaining to the 10,000 gallon underground storage tank and the
fact that the existing 2,000 gallon underground tank is to be
removed and replaced by the above-ground tank. In terms of
stormwater management, routing calculations for the detention
facility have been provided and a full size copy of the drainage
area map has also been furnished.

49. Marked into evidence as Exhibit A-28 was revised
Drawing No. Y-8 which depicts a proposed egress easement to be
granted to the property to the north of Block 2701, Lot 1, being
known as Lot 2, to allow access to Chestnut Ridge Road from such
property at the location of a future traffic signal as depicted on
the plan. This revision is intended to comport with the concept
plan proposed for improvements at this location dated May 31, 2007
which was marked into evidence as Exhibit A-29. The overall
design is intended to be consistent with the plan of the County of
Bergen for improvements in this area. Asg a result, overall site
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coverage would slightly increase to 45.48% from the 44.98% without
a permanent access easement.

NOW THEREFORE BE IT RESCLVED by the Planning Board of the
Borough of Montvale that based upon the findings of fact, that the
following conclusions are made and determined:

1. The Planning Board hasg considered the within
application for site plan approval which proposes the
consolidation of the KPMGQ headquarters site (Block 3102, Lot 1)
with the former Benjamin Moore property to the north (Block 2701,
Lot 1), which is now owned by KPMG. Under the plan, the lot line
will be eliminated and the parcels consolidated into a single
tract comprising a land area of approximately 36.44 acres. Two
new buildings will be constructed at the KPMG site, together with
an atrium, with the new buildings being interconnected with four
other buildings on this headquarters property. The existing
Benjamin Moore building will remain, although the building will,
in large part, be removed with a new building being constructed
which will be utilized by the applicant as a data center. Other
improvements proposed involve the modification and re-striping of
parking, construction of an access road between the two sites, the
elimination of a driveway at the southwest corner of the Benjamin
Moore site, together with additiocnal landscaping throughout the
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‘Property.

2. The Board has noted that in 2006 KPMG received
approval to construct a fifth building on its headquarters site,
together with additional parking which required certain variances,

including relief to permit coverage to increase to 44,98%.

3. Under the within application, three variances are
required, including relief from the impervious coverage
requirement. Under the plan, the entire site, inclusive of the

former Benjamin Moore property, would have coverage of 44,98%', the
same percentage previously approved for the KPMG site in 2006.

Other variances pertain to the design and size of parking spaces,

“which would be 8Y% feet by 20 feet in size and be characterized by

what is commonly referred to as the "hairpin" design. The final
variance relates to building height for the new structures, which
would be two stories and 38.4 feet, in excess of the 35 foot
requirement, It is to be noted that the 2006 approval also
granted variances for parking space size and building height.

4. The Board has carefully considered the applicant’s

Thig computation of coverage does not include the
additional coverage implicated as a result of the access
easement relating to the north of Block 2701, Lot 1, known
as Lot 2. As a result, under thig plan, coverage will jincrease

to 45.48% (see {49, pp. 31-32).
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‘request for variance relief, the testimony of the applicant’s
planner, as well as the guidance provided to the Board by its
planner. First, with respect to the issue of impervious coverage,
in its consideration of this variance the Board has, as it has
done in the past, balanced the need for compliance with this
reguirement with the goals and objectives detailed in the Master
Plan and Reexamination Report pertaining to the Borough’s office
parks which expresses a concern that certain complexes are
becoming dated and as a consequence, single occupancy and high-
quality users may be more difficult to attract in view of the
changing office environment pertaining to utilization of space.
5. The applicant’s planner noted that the proposed
modification to this site, representing the consolidation of two
complexes, will result in a significant upgrading of the property
squarely within the goals and objectives of the Reexamination
Report. The Board is of the opinion that the coverage wvarilance
may be justified under N.J.S.A. 40:55D-70c(2) since goals and
objectives of the Master Plan will be advanced, as well as
purposes of the MLUL, including the development of land consistent
with the public safety and welfare, the providing of adequate
light, air and open space, and the promotion of a desirable visual
environment, all purposes of the MLUL as set forth in N.J.S.A.
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40:55D-2. The variance pertaining to impervious lot coverage may
also be justified under the c (1) standard. There are certain
exceptional conditions and practical difficulties which limit, to
some degree, the potential redevelopment of the property,
including a pond or retention area and the presence of wetlands
which, as Mr. Steck noted, requires that the buildings and paved
areas be spread out more. These environmental features
significantly impact the retrofitting of an existing campus and
the construction of new buildings and ancillary improvements. For
these reasons, the Board believes that the impervious coverage
variance may be justified on c(1) grounds.

G. With respect to the variance for building height
with 38.4 feet proposed for the new buildings, the Board notes
that this height is consistent with the height of other buildings
on this corporate campus, In large measure, the height is
necessitated as a result of the location of equipment on the
rooftops of the structures and the need for screening thereof. It
lis to be noted that footnote 1 of the Limiting Schedule details
guidance to the Planning Board as to any deviation from Eeight
limitation. The criteria therein provides that no more than
twenty-five (25%) percent of the roof area be devoted to
particular appurtenances, that screening is provided so as to
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preclude visibility from surrounding streets and properties and
that it is not feasible to locate such appurtenances elsewhere.
The Board is of the opinion that when the applicant’s proposal is
viewed in the light of this criteria, that a height variance may
granted. Furthermore, this relief may be granted under the c¢(2)
standards inasmuch as the same principles relating to the
impervious coverage are equally applicable to this relief.
Furthermore, granting of the height variance will allow the
screening of the rooftop appurtenances and will be visibly
imperceptible from both Chestnut Ridge Road and the Garden State
Parkway, as well as other properties. In addition, the building
site topography is considerably lower than Chestnut Ridge Road,
which serves as an additional basis for relief.

7. The wvariance relating to the size of the parking
spaces may also be justified. The applicant’s planner noted that
the hairpin design works well and that the parking areas are not
retail spaces and do not have a heavy turnover with patrons moving
rgoods into and out of vehicles. The Board further accepts the
testimony of Mr. Steck that allowing a width reduction of one-half
(}4) foot allows a better opportunity for improved landscaping and
drainage. As the Board previously found in connection with the

KPMG approval in 2006:
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"The wvariance pertaining to parking stall
size, with a configquration commonly referred
Lo as a hairpin design, may be considered for
this corporate headquarters-type use. The
configuration of the spaces in dimensions of
8% feet by 18 feet and 8% feet by 20 feet is
increasingly becoming characteristic of the
size of parking stalls in office and corporate
complexes within Montvale. Asg the Board has
noted in other approving resolutions, the
subject property is not a retail-type of
operation with patrons carrying bundles and
the presence of shopping carts. in a
corporate office setting, the majority of the
vehicles are single occupancy, with low
turnover rates. The Board takes note of the
fact that the size of the proposed parking
stalls has been appropriate at this site and
at  similar developmentg, and the Board
believes that the smaller stall size will
continue to be adequate. The Roard finds that
this variance may be justified pursuant to
N.J.S.A. 40:55D-70c(1)."

This finding is equally applicable to the within proposal,

8. The forgoing variances may be granted without
substantially impairing the intent and purpose of the zone plan
and Zoning Ordinance. More particularly, the relief will have no
negative impact on the character of the property, but rather the
proposal presents an opportunity for the upgrading and enhancement
of a significant corporate site within Montvale. The two formerly
distinct parcels will now be 1linked in a campus-like setting and
traffic conditions will be enhanced as well, including the
elimination of a curb cut on Chestnut Ridge Road. Improved
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tandscaping, particularly within parking areas and adherence to
stormwater management standards, also permit a determination that
there will be no detriment to the zone plan or Zoning Ordinance.
The conditions implicated by the variances will barely be
perceptible, and the fact that the property is significant in size
with buildings situated a considerable distance from roadways and
adjoining properties, necessarily requires a conclusion that such
conditions provide a basis for determining thét the negative
criteria have been satisfied.

9. -The Board is of the opinion that the plan for the
consolidation of these properties and the expansion- of office
space, construction of a new data center, the modifications to
traffic circulation and parking will promote the objectives of the
Master Plan and Reexamination Report designed to encourage an
upgrading of office parks within the Borough, as well as promoting
the creative design and development techniques to meet the
changing needs of a corporate community. These conclusions further
warrant a determination that the variances sought may be granted
without impairing the intent and purpose of the zone plan and
Zoning Ordinance, The property will also continue to adhere to
the majority of bulk standards applicable to the OR-2 Zone. The
site will continue to be utilized consistent with the character of
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corporate development within the Borough. The overall upgrading
and improvement of the site, together with the additional
landscaping, will provide aesthetic benefits to the property and
will mitigate, to the extent practicable, any impact that the
permitted deviation relief might have on adjoining propefties and
rights-of-way.

10. Approval of the applicant’s Environmental Impact
Statement may be granted. The Board accepts the testimony of John
Peel, the applicant’s expert whe reviewed site conditions and
indicated that there would be no impact on wetlands, which he
described as the most c¢ritical resource, nor on woodlands,
drainage conditions, wildlife, or the other criteria referenced in
the standards for an EIS. The Roard accepts this testimony that
the project can be constructed without substantial impact to the
envircnment .

11. With regard to the application for a soil movement
permit, the Board concludes that the movement of the soil is
necessary for the construction of the proposed improvements, that
the applicant has complied with the procedures enumerated in the
soil moving ordinance, and that the proposed operations will be in
conformity with the standards established therein and may be
conducted without adversely impacting upon existing soil and
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drainage conditions for the public health and safety,

12. Finally, the Board is of the opinion that site plan
approval may be granted and that the applicant has complied, in
large measure, with the applicable requirements and design
standards established by Ordinance. The proposal will permit the
applicant to have a significant and substantial corporate complex
on a property which will be upgraded and improved aesthetically.
The application will foster goals and objectives of the Master
Plan that encourage the upgrading of corporate office parks and
the need to provide opportunity to add floor area, parking and
other improvements so that such complexes continue to be
economically feasible and attractive. The within application
accomplishes these objectives and will, as noted by the Board’s
planner in his report, improve building design, landscaping,
traffic and related conditions. For these, as well as the reasons
above-stated, the relief requested by the applicant for site plan
approval, minor subdivision approval, variances, approval of an
Environmental Impact Statement, and a major soil movement permit
may be granted.

BE IT FURTHER RESOLVED by the Planning Board of the
Borough of Montvale that site plan approval, minor subdivision
approval, together with the afdrementioned variances, a major soil
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movement permit, and approval of an Environmental Impact
Statement, be and are hereby granted to the applicant subject to
the following conditions:

1. The plans shall be revised so as to depict the
County roadway improvement plan, a means of egress to the property
to the north of Block 2701, Lot 1, and a revised impervious
coverage calculation required as a result of such linkage or
connection to the property to the north. The access easement
shall be substantially as depicted on the June 5, 2007 SNS Drawing
Y-8, and no further to the east as shown.

2. Approval by the Environmental Commission as to the
landscaping plan as required as a consequence of the modifications
to the site plan and approval by the Commission as to all aspects
of the landscaping plan. Should the Commission deem additional
plantings necessary, same shall be required to be installed in
accordance with the timetable established by the Commission.

3, Approval by the Bergen County Planning Board,
Bergen County Soil Conservation District, New Jersey Department of
Environmental Protection, Department of the Army, New York
District Corps. of Engineers, and such other federal, state,
county and municipal agencies having Fjurisdiction over the
propesed use. In the event any approval by any other agency
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results in an alteration or modification of the application as
approved by the Planning Board, the applicant shall be required to
resubmit the application for further consideration by the Board.

4. The execution by the applicant of a Developer's
Agreement to be prepared by the Board Attorney and the full
performance by the applicant of the obligations, .terms and
conditions of said Developer’s Agreement including, but not
limited to, the payment of all fees and the posting and
maintenance of all deposits and escrows thereby reqguired.

5. Compliance with recommendations made by the Police
and Fire Departments of the Borough of Montvale.

6. Compliance with all present letter requirements of
the Borough Engineer, future letter requirements of the Borough
Engineer made pursuant to the Developer’s Agreement to be entered
into in accordance herewith, future letter requirements of the
Borough Engineer relating to the conditions of the within
approval, and subject to the future letter requirements which
entail minimal deviation from the plan hereby approved and are
necessitated by field conditions hereafter discovered.

7. Submission by the applicant of an appropriate
certification evidencing that all taxes and assessments have been
paid on the subject premises up to the date of the within
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approval.

8. Compliance with any other recommendations made by
the Borough Engineer, Planner, or any other Borough Official
having jurisdiction.

9. The applicant shall be required to comply with the
design and site details as shown on all plans submitted through
their respective revision dates. Any deviation from any such
development designs or details shall require further review and
apprcoval by the Board,

10. Posting of a bond in such amount as determined by
the Borough Engineer so as to guarantee performance of the work
herein required and approved, as well as the maintenance of said
wor% after completion.

11, Posting of all fees and deposits as required by the
applicable ordinance of the Borough of Montvale, which shall
include the posting of such deposits as are necessary to reimburse
the Municipality for money paid to its professionals for review of
the within application and the inspection of the work to be
performed incidental thereof. Such fees and deposits shall be
promptly paid and no demolition, building or other permits may be
issued should such fees and deposits be outstanding.

12. The applicant shall be required to comply with all
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conditions of Chapter 104 of the Montvale Borough Code referable
to so0il movement operations, approval by the Police Department as
to the route trucks will utilize to access the site and the route
such vehicles will utilize to import so0il to the premises.

13. The applicant shall be responsible for the cost of
cleaning streets in conjunction with the soil moving operations.
Any spillage shall promptly be cleaned at applicant’s expense.

14. The hours of operation for scoil movement operations
cshall be required to be reviewed by the Police Department.

15. Posting of a bond as required by Chapter 104—10 of
the Borough Code in such amount as may be deemed to be necessary
by the Board or Borough Engineer.

16. The applicant shall be required to pay to the
Borough a development fee of two (2%) percent of the equalized
assessed value of the non-residential development applicable to
both land and improvements, pursuant to N.J.A.C. 5:93-8.10 and
applicable Ordinance of the Borough. One-half (%) of the required
fee gshall be paid prior to the issuance of a building permit, with
the balance paid at the time of completion of the improvements and
submission of as-built plan,

BE IT FURTHER RESOLVED that the Secretary of the Planning
Board of the Borough of Montvale is hereby directed to mail a copy
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cf this resolution to the applicant and to file a copy thereof
with the Borough Clerk and to cause a notice of this determination
of the Planning Board to be forwarded to an official newspaper of

the Municipality within ten (10) days of the date hereof %?d

/

thereafter to be published accordingly. S yd
B ,';:._/’/‘._" . - .
o AL -
Dated: June 19, 2007 John DePinto, Chairman
-~

-

s

Certified to be a true copy of a Resolution adopted by
the Planning Board of the Borough of Montvale at its reqgular

meeting on Tuesday, June 19, 2007.

R. LORRAINE HUTTER, Secretary
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EXHIBIT D

SURENIAN, EDWARDS, BUZAK & NOLAN LLC
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PREPARED BY THE COURT

CONSOLIDATED ACTION

BOROUGH OF MONTVALE, et. SUPERIOR COURT OF NEW JERSEY
al., LAW DIVISION — MERCER COUNTY
DOCKET NO. L-1778-24

Plaintiffs,
V. CIVIL ACTION
STATE OF NEW JERSEY,
AFFORDABLE HOUSING
DISPUTE RESOLUTION

PROGRAM, and GLENN A.
GRANT, in his official capacity as
ACTING  ADMINISTRATIVE
DIRECTOR OF THE COURTS,

and

FAIR SHARE HOUSING
CENTER,

Defendants.
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BOROUGH OF MONTVALE, et. SUPERIOR COURT OF NEW JERSEY
al., LAW DIVISION - MERCER COUNTY
DOCKET NO. L-266-25

Plaintiffs,

V. CIVIL ACTION

MICHAEL J. BLEE, in his official
capacity as ACTING ADMINIS-
TRATIVE DIRECTOR OF THE
COURTS, and AFFORDABLE
HOUSING DISPUTE RESO-
LUTION PROGRAM

ORDER DENYING PLAINTIFFS®
APPLICATION FOR INJUNCTIVE
Defendants. RELIEF

THIS MATTER having come before the Court, the Hon. Robert Lougy,
A.J.S.C., presiding, on the motion for interlocutory injunction filed by Plaintiffs
Borough of Montvale et al., represented by Michael Collins, Esq., seeking reliefs as
specified therein; and Defendants State of New Jersey, Affordable Housing Dispute
Resolution Program, and Michael J. Blee, in his official capacity as Acting
Administrative Director of the Courts (collectively, “the State Defendants™),
represented by Deputy Attorney General Levi Klinger-Christiansen, having filed
opposition; and Defendant Intervenor Fair Share Housing Center (“FSHC”),
represented by Adam Gordon, Esqg., and Joshua D. Bauers, Esq., additionally having
filed opposition; and Plaintiffs having filed, with permission of the Court, an

overlength reply; and for the reasons as stated below; and for good cause shown;
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IT IS on this 11th day of June 2025 ORDERED that:

1. By agreement of the parties, Plaintiffs’ application for an order
permitting Plaintiffs to file a First Amended Complaint under the
matter docketed as L-266-25 is GRANTED.

2. Plaintiffs shall file same within ten days of this Order.
Defendants’ response shall be due consistent with the Rules of
Court.

3. Plaintiffs’ application for an order enjoining the provisions of
Directive #14-24 (the “Directive”) as specified in Plaintiffs’
order to show cause is DENIED.

4, The Court clarifies the following:

a. For purposes of Addendum 8 A(4), a municipality shall
submit their Housing Element and Fair Share Plan
(“HEFSP”) to FSHC only in those matters where the
municipality and FSHC entered a settlement agreement
addressing the municipality’s Fourth Round present and
prospective need.

b. For purposes of Addendum § B, a municipality shall
satisfy the requirement of submitting “adopted ordinances

and resolutions” by submitting those proposed drafts of
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the ordinances and resolutions that the governing body has
approved for submission to the Program for review.
Nothing in the Directive modifies the requirements of
N.J.S.A. 52:27D-304.1(f)(2)(c).

C. The Administrative Office of the Courts shall issue a
Notice to the Bar clarifying same, in such manner as it
deems appropriate.

5. If FSHC wishes to participate in the matter docketed as L-266-

25 on a going forward basis, it shall make formal application for

same. See, e.g., R. 1:13-9, 4:33-1, -2.

6. This Order shall be deemed filed and served upon uploading on

eCourts.
/s/ Robert Lougy
ROBERT LOUGY, A.J.S.C.
X OPPOSED
UNOPPOSED

1 The Court acknowledges Plaintiffs’ position regarding FSHC’s participation in
this application. It argues that “FSHC improperly opposed the instant motion even
though they are not a party to Montvale I1.” Prb16 (citing In re TMI Litig., 193
F.3d 613, 724 (3d Cir. 1999), quoting Johnson v. Manhattan R. Co., 289 U.S. 479,
496-97 (1933)). While the argument is meritorious, FSHC had no opportunity to
submit opposing argument. Had FSHC not participated in this round of motion
practice, the Court would have reached the same conclusions. To avoid any
questions of participation in the future, if FSHC seeks to participate in the matter
docketed as L-266-25, and the parties are not otherwise able to resolve the question
by consent, FSHC shall make formal application to do so.
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PURSUANT TO RULE 1:6-2(f, THE COURT PROVIDES THE
FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF LAW.

This matter returns to the Court on Plaintiffs’ application to stay various
aspects of the administrative directive that establishes the Affordable Housing
Dispute Resolution Program. They argue that the directive inflicts irreparable
harm upon them in numerous ways and ask the Court to enjoin various
requirements of the directive. The Court considered the papers of the parties and
heard oral argument. As explained below, the Court denies Plaintiffs’ application
for injunctive relief. Notwithstanding that conclusion, however, for purposes of
clarity and transparency for the benefit of municipalities that are participating in
the Program, the Court directs the Administrative Office of the Courts to provide
notice consistent with the positions taken in their briefing before this Court and the
decretory paragraphs of this Order.

A. FACTUAL AND PROCEDURAL HISTORIES.

The Court incorporates by reference the factual and procedural histories
provided in its orders of January 2, 2025, see Trans ID LCV20251143, January 27,
2025, see Trans ID LCV2025191128, and May 7, 2025, see Trans ID
LCV20251353757.

1. Factual history

As discussed in previous orders, on December 13, 2024, the Acting

Administrative Director of the Courts (ADC) issued Directive #14-24, which
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“promulgate[d] procedures and guidelines implementing the Affordable Housing
Alternate Dispute Resolution Program (“Program”) created by L. 2024, c. 2.” The
directive established the rules for the Alternative Dispute Resolution Program,
including the administrative details for submitting a Housing Element and Fair
Share Plan (HEFSP) to the Program. The Directive’s Addendum outlined the
required elements of a HEFSP, which a municipality is, unless granted an
extension by the vicinage’s Mount Laurel judge, required to submit no later than
June 30, 2025. Along with the HEFSPs, the Addendum provides that
municipalities are to submit ordinances and resolutions necessary to effectuate the
HEFSP.

Plaintiffs challenge here not the mechanics of the Program, its requirements,
or its members. Rather, in this application, Plaintiffs seek to enjoin numerous
provisions of the addendum or attachment to the Directive that listed required
elements of each municipality’s Housing Element and Fair Share Plan (HEFSP).

They seek relief from § B, which states:

B. The HEFSP must also include (in an Appendix) all of the adopted ordinances
and resolutions needed to implement the HEFSP, including:
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They seek to enjoin aspects of § A(1), which provides:

One of the requirements for a final HEFSP is the inclusion of detailed
site suitability analyses. based on the best available data. for each of
the un-built inclusionary or 100 percent affordable housing sites in the
plan as well as an identification of each of the sites that were proposed
for such development and rejected, along with the reasons for such
rejection.

They seek to enjoin aspects of § A(2), which provides:

!H..l

The coneept plan for the development of each of the selected sites
should be overlaid on the most up to date environmental constraints
map for that site as part of its analysis. When the detailed analyses
are completed. the municipality can see what changes will be needed
(either to the selected sites or to their zoning) to ensure that all of the
units required by the settlement agreement will actually be produced.
If it becomes apparent that one (or more) of the sites in the plan does
not have the capacity to accommodate all of the development
proposed for it. the burden will be on the municipality either to adjust
its zoning regulations (height. setbacks, etc.) so that the site will be
able to yield the number of units and atfordable units anticipated by
the sefflement agreement or to find other mechanisms or other sites as
needed to address the likelihood of a shortfall.

Specifically, they oppose the requirement that they submit a concept plan.

They seek to enjoin aspects of § A(3), which provides:

3.

The final HEFSP must fully document the creditworthiness of all of
the existing affordable housing units in its HEFSP and to demonstrate
that it has followed all of the applicable requirements for extending
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expiring confrols, including confirmation that all of the units on which
the confrols have been extended are code-compliant or have been
rehabilitated to code-compliance. and that all extended controls cover
a full 30-year period beginning with the end of the original control
period. Documentation as to the start dates and lengths of
affordability controls applicable to these units and applicable
Affordable Housing Agreements and/or deed restrictions is also
required. Additionally, the income and bedroom distributions and
continued creditworthiness of all other existing affordable vnits in the
HEFSP must be provided.

Specifically, they oppose the obligation to document extended controls.
They seek to enjoin requirement § A(4), which provides:

4. The HEFSP must include an analysis of how the HEFSP complies
with or will comply with all of the terms of the executed settlement
agreement.

Once the HEFSP has been breparecl. it must be reviewed by Fair
Share Housing Center and the Program’s Special Adjudicator for
compliance with the terms of the executed settlement agreement. the
Fair Housing Act (FHA) and Uniform Housing Affordability Controls
(UHAC) regulations. The HEFSP must be adopted by the Planning
Board and the implementation components of the HEFSP must be
adopted by the governing body.

While they seek relief from the section altogether, they specifically object to the

requirement that the municipality submit the HEFSP to FSHC.
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They seek to enjoin the requirement of § C(2) that they submit a
construction schedule. That provision, which only applies to “any municipally

sponsored 100 percent affordable housing development,” states:

2. Additionally. a construction schedule or timetable must be submitted setting
forth each step in the development process. including preparation and
approval of a site plan, applications for state and federal permits, selection of
a contractor, and start of construction, such that construction can begin
within two (2) years of the deadline set forth in the settlement agreement.

2. Procedural History

In the interests of brevity, the Court relays the procedural history as it relates
to the Directive under both L-1778-24 (“Montvale 1”’) and L-266-25 (“Montvale
11””). Under Montvale 1, Plaintiffs filed a Fifth Amended Complaint on January 13,
2025, without obtaining leave of the court. This Fifth Amended Complaint added
two new counts. Count Nine of this complaint asserts that the ADC’s
promulgations of Directive #14-24 is inconsistent with the Act and impermissible.
Count Eleven seeks relief based on the HMFA’s promulgations of rules, as
Plaintiffs contend that the regulations were illegally promulgated in violation of the
Administrative Procedures Act’s process and due process. The Fifth Amended
Complaint additionally added two partes: Little Falls and Montvale Mayor Michael
Ghassali.

Following the filing of the Fifth Amended Complaint, Plaintiffs filed a

second order to show cause on January 13, 2025. Plaintiffs requested a stay of the
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Act and the municipalities’ Fourth Round obligations, arguing that the Directive
was ultra vires as certain members of the Affordable Housing Dispute Resolution
Program are not subject to the Canons of Judicial Conduct under Directive #14-24
and additionally taking issue with the potential for consolidation. The Court
denied the second to order show cause on procedural grounds, but casted doubt on
whether Plaintiffs were likely to succeed on the merits of their ultra vires claim as
it related to the Directive.

Plaintiffs then instituted Montvale II, which directly sought to strike down
Directive #14-24 as ultra vires on several grounds. The State ultimately filed a
motion to dismiss, which this Court partially granted on May 7, 2025. As a result
of the partial motion to dismiss, the Court dismissed, with prejudice, Count Il of
the Montvale Il Complaint. The Court denied, without prejudice, the State’s
application to dismiss Count I. On its own motion, this Court then consolidated
Montvale Il with Montvale I.

Presently before the Court, Plaintiffs seek to amend Montvale 11’s Complaint
to add a declaratory judgment action. It further seeks injunctive relief enjoining
several provisions of the Directive during the pendency of this litigation as it

relates to the requirements of submitting a HEFSP.
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B. LEGAL ANALYSIS

This matter comes before the Court on Plaintiff’s application seeking
injunctive relief again from the specific provisions of Directive #14-24 enumerated
above. To secure such extraordinary relief, Plaintiffs must demonstrate that “(1)
relief is needed to prevent irreparable harm; (2) the applicant’s claim rests on
settled law and has a reasonable probability of succeeding on the merits; and (3)
balancing the ‘relative hardships to the parties reveals that greater harm would

occur if a stay is not granted than if it were.”” Garden State Equality v. Dow, 216

N.J. 314, 320 (2013) (quoting McNeil v. Legis. Apportionment Comm’n, 176 N.J.

484, 486 (2003) (LaVecchia, J., dissenting)). “Each of these factors must be

clearly and convincingly demonstrated,” Waste Mgmt. of N.J., Inc. v. Union

County Utils., 399 N.J. Super. 508, 520 (App. Div. 2008) (citations omitted).

“Although it is generally understood that all the Crowe factors must weigh in favor
of injunctive relief, a court may take a less rigid view than it would after a final
hearing when the interlocutory injunction is merely designed to preserve the status

quo.” Ibid. (citing Gen. Elec. Co. v. Gem Vacuum Stores, Inc., 36 N.J. Super. 234,

236-37 (App. Div. 1955)). Further, a court must “exercise sound judicial
discretion . . . which—when limited to preserving the status quo during the suit’s

pendency—may permit the court to place less emphasis on a particular Crowe
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factor if another greatly requires the issuance of the remedy.” Ibid. (citations
omitted).
“When a case presents an issue of ‘significant public importance,’ a court

must consider the public interest in addition to the traditional Crowe factors.”

Garden State Equality, 216 N.J. at 321 (quoting McNeil, 176 N.J. at 486
(LaVecchia, J., dissenting).

1. Plaintiffs fail to establish irreparable harm.

Plaintiffs must first prove by clear and convincing evidence that they have
no adequate remedy at law, that they will be irreparably harmed in the absence of
an injunction, and that the harm is imminent, concrete, and non-speculative.

Subcarrier Commc’ns., Inc. v. Day, 299 N.J. Super. 634, 638 (App. Div. 1997).

The likelihood that adequate compensatory or other corrective relief will remain
available, in the ordinary course of litigation, weighs heavily against a claim of

irreparable harm. Delaware River & Bay Auth. v. York Hunter Constr., 344 N.J.

Super. 361, 365 (Ch. Div. 2001) (citing Sampson v. Murray, 415 U.S. 61, 90

(1974)). “The availability of adequate monetary damages belies a claim of
irreparable injury.” Id. at 364-65. “In other words, plaintiff must have no

adequate remedy at law.” Subcarrier Commc’ns. Inc., 299 N.J. Super. at 638.

Plaintiffs argue that the Directive’s requirement for them to submit a

compliant HEFSP by June 30, 2025, or risk loss of their legislatively delegated
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zoning powers through exclusionary zoning litigation, causes irreparable harm for
three reasons. Pb29. First, Plaintiffs assert harm by having to submit their HEFSP
to their adversary, FSHC, inconsistent with the Legislature’s process. Pb30.
Second, Plaintiffs argue that the requirement to include adopted ordinances and
resolutions as part of the HEFSP submission constitutes irreparable harm. Ibid.
Third, Plaintiffs contend they are irreparably harmed by having to comply with
substantive requirements that exceed what the Law requires. Pb31.

The State Defendants argue that Plaintiffs fail to establish irreparable harm.
First, they waited too long and have created the emergency they now argue creates
irreparable harm. State Br. at 11-12. It further maintains that Plaintiffs cannot
show irreparable harm because the Program is voluntary, and Defendants chose to
participate in and remain in the Program. Id. at 12.

Likewise, FSHC asserts that the voluntariness of the Program precludes
Plaintiffs from claiming irreparable harm. FSHC Br. at 10. FSHC further refutes
Plaintiffs’ additional complaints of irreparable harm, arguing that Plaintiffs
overstate the requirements of the Directive. Id. at 13. Regardless of whether the
Directive required FSHC to review the HEFSPs, FSHC argues that it has the right,
as every member of the public, to review every HEFSP prepared. 1d. at 13-14.

Because FSHC has the right to review the HEFSP anyway, they argue no

irreparable harm exists. 1d. at 14. With respect to Plaintiffs’ arguments about the
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adopted ordinances, FSHC argues that this section of the Directive does not
abrogate the directions in the statute. Ibid. Lastly, FSHC argues that the
Directive’s substantive requirements are all things required by existing law. Id. at
14-15.

In reply, Plaintiffs argue that Defendants concede that the Directive is ultra
vires by asserting that it must be “read sensibly” to conform to Defendants’
interpretation. Pls.” Reply at 2-4. Plaintiffs maintain that they did not create an
emergency by filing the order to show cause shortly before the June 30 deadline,
but rather that they waited to receive the May 7, 2025, Order before taking further
action. 1d. at 7-11. Plaintiffs contend that their voluntary participation does not
preclude their vulnerability to irreparable harm caused by the Program. Id. at
11-14.

Here, Plaintiffs again fail to establish irreparable harm. The Court puts little
weight, at this stage, on Defendants’ voluntariness arguments. Defendants have,
at this point, prevailed on their arguments that the statute does not compel
Plaintiffs to participate in the Program. The Program does, however, offer real
benefits to participating municipalities, and, by participating, they do not, in this
Court’s view, forfeit their right to argue that the Directive exceeds the authorities
granted to the ADC. It seems unfair to conclude that voluntary participants in a

statutorily established program cannot, as a matter of law or principle, establish
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irreparable harm just because they are voluntary participants. Rather, because all
the participants are voluntary, Plaintiffs are just participants. Thus, at this stage, in
this Court’s view, the voluntariness argument has little bearing on Plaintiffs’
ability to show irreparable harm. While Plaintiffs certainly cannot claim
surprise, the Court is not here willing to find, as a matter of law, that they
cannot establish irreparable harm simply because they chose to participate in
the Program.

Rather, Plaintiffs’ specific claims of irreparable harm pertaining to the
Directive fail on their own terms. First, regarding the June 30 deadline, Plaintiffs
waited to file their order to show cause just six weeks before the deadline, despite
knowing about it since March 2024 and filing other motions challenging the
Directive since December 2024. Plaintiffs have created the sense of urgency of
which they now complain. They knew about that date from the moment the
legislation was enacted, when this litigation began, and when they chose to
participate in the Program. Additionally, taking the longer view, they have known
about the date for years, as that is the date that any Third Round protections are set
to expire. As such, the June 30 deadline to submit adopted HEFSPs does not pose
irreparable harm.

Second, Plaintiffs fail to establish that the Directive’s requirement that

participating municipalities subject their HEFSP to review by FSHC. Plaintiffs do
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not specify the harm they would endure beyond asserting that this requirement is
inconsistent with the Law and that FSHC has opposed Plaintiffs’ housing
obligations in the past. And FSHC’s argument about public accessibility rings
true, as every municipality’s HEFSP will be available on the Judiciary’s website:

https://www.njcourts.gov/courts/civil/affordable-housing

Without any suggestion of the injury resulting from this requirement, the Court
cannot find irreparable harm. Moreover, as the State Defendants point out, the
requirement is reasonably read to relate to those municipalities that have entered
into a settlement agreement with FSHC, rendering the requirement little more than
a requirement to serve other interested parties in that municipality’s participation in
the Program.

And third, Plaintiffs fail to establish irreparable harm concerning the
“adopted” ordinance and resolutions, given the common understanding of the
parties as now clarified herein.?

Accordingly, Plaintiffs fail to establish that they will be irreparably harmed

absent injunctive relief.

2 The Court offers the clarifications for the purposes of transparency and
uniformity. Plaintiffs and all other municipalities participating in the Program
should be advised of Defendants’ interpretive guidance to the provision and be
additionally assured that their submissions are consistent with the Directive’s
requirements without having to scour legal briefs or inaccessible trial court
decisions. Accordingly, the Court directs AOC to provide adequate notice of the
clarifications established herein.
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2. Plaintiffs’ claims are not based upon a well settled legal right.

The Court finds that Plaintiffs fail to establish a reasonable likelihood of
success on the merits of the claims advanced in their order to show cause.
Preliminary injunctive relief such as a temporary restraint should only be granted
when the issues raised present a legally settled right. Crowe, 90 N.J. at 133 (citing

Citizens Coach Co. v. Camden Horse R.R. Co., 29 N.J. Eq. 299, 304-05 (E. & A.

1878)). Despite this general rule, an exception exists “where the subject matter of
the litigation would be destroyed or substantially impaired if a preliminary

injunction did not issue.” Gen. Elec. Co., 36 N.J. Super. at 236. The Court does

not review the claims for their ultimate merit but instead asks whether Plaintiffs
have established a reasonable probability of success on the merit of the claims.

Waste Mgmt., 399 N.J. Super. at 520-21.

Plaintiffs argue that the Directive, with its attached Addendum, exceeds the
Acting Director’s legislative grant of authority. Pb15. They assert that the
provisions are ultra vires because the Law’s section governing HEFSPs does not
contain any authority for the ADC to promulgate regulations. 1d. at 16. Therefore,
they argue, the ADC cannot impose these heightened requirements. 1d. at 17.

The State Defendants advance several arguments in opposition. First, they
note that the Administrative Director is not constrained by the Act because he also

operates pursuant to the Supreme Court’s exclusive constitutional authority to
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regulate the practice, procedure, and administration of the courts. Second, they
note the legislative mandate that the Program review fair share plans for

compliance with the Act and the Mount Laurel doctrine, citing N.J.S.A. 52:27D-

304.1(F)(2)(b), and that the required submissions are necessary to fulfill that role.
To the extent that the Legislature listed items for municipalities to submit, the State
Defendants argue that the list does not constrain the Administrative Director to
compel more submissions to facilitate the required plan review. Third, and
significantly, Defendants offer a clarifying construction of the Directive. The
Court includes it here, rather than paraphrase:

Similarly. Plaintiffs” assertion of irreparable harm from the Addendum’s
reference to “adopted ordinances.” (Mb22-25). stems from Plaintiffs’ continued
misreading of the Addendum. As Defendants have previously explained. merely
because the Addendum requires a municipality to “adopt™ the ordinances it
submits for plan review does not mean those ordinances are not drafts or are
somehow final: read sensibly. and in harmony with the Act. the provision merely
requires the governing body to approve the submission of the ordinances to the
Program for review. The ADC and Program need not be enjoined to enforce the
Addendum in a way they have already represented it will be enforced. which

Plaintiffs agree is consistent with the Act. (Mb25).

[SDb at 15.]
(Although the State Defendants discuss that point in the irreparable harm portion

of their argument, they rely upon that discussion in their discussion of the second
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and third Crowe factors.) Thus, they argue that Plaintiffs are unlikely to succeed

on the merits of their ultra vires argument because Defendants do not dispute their
constructions of the relevant statutory provision. Fourth, and finally, the State
Defendants limit the scope of the FSHC review provision, “this provision only
applies if there is a settlement agreement with FSHC (and thus FSHC is already a
party to the action within the Program), and thus is tantamount to a courtesy copy
requirement.” Id. at 16; see also id. at 23 (“Moreover, read sensibly, the
Addendum’s referenced review by FSHC refers only to circumstances where there
Is such a settlement agreement involving FSHC—not to all proceedings.”).

FSHC argues that the Directive does not exceed statutory authority as it
merely requires those submissions necessary for the Program to meaningfully
review affordable housing plans. FSHC Br. at 15.

In reply, Plaintiffs argue that the State has not provided a factual basis for
this Court to presume that ADC was exercising its rulemaking power when issuing
the Directive. Pls.” Reply at 5-7.

Reflecting the wisdom of the rules governing motion practice before this
Court, the parties’ briefing of their respective positions has substantially narrowed
the issues in dispute. Plainly, the Administrative Director operates here with the
authorities established by the Constitution as well as the Legislature. The State

Defendants do not advance positions that require the Court to reach that issue, as
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they construe the challenged components of the Addendum to compel little that is
objectionable to Plaintiffs and that largely if not completely defuse Plaintiffs’
ultra vires arguments.

a. Plaintiffs do not show a likelihood that they will succeed on the
merits of invalidating the Directive.

As to the third element for injunctive relief, Plaintiffs first address the
requirement to submit HEFSPS to FSHC. Plaintiffs first argue this provision is
ultra vires as the Law does not authorize the judiciary to mandate that FSHC
preemptively review a municipality’s submission prior to filing with the Program.
Pb18. Plaintiffs contend that the Law only enables entities like FSHC to challenge
a HEFSP after a municipality submits it to the Program. Pb19. Plaintiffs point to
past briefing where Defendants argued alternatively that the appropriate remedy
would be to “sever the offending provision,” which Plaintiffs now seeks. Pb20-21.
Plaintiffs wish for the provision allowing FSHC to review HEFSPs prior to
submission to be severed. Pb21.

As for the remaining provisions, Plaintiffs are not convinced that they fall
under the ADC’s constitutional authority because the Directive did not involve an
exercise of the Supreme Court’s rulemaking power. lbid.

Next, Plaintiffs explain that the Addendum requires a municipality to submit

all adopted ordinances and resolutions needed to implement a HEFSP is ultra vires.

Pb23. They state that the provision requiring these adopted ordinances is
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prejudicial as it could require Plaintiffs to adopt proposed zoning changes resulting
in zoning that does not ultimately effectuate affordable housing obligations. Pb24.
It further argues that the Directive is contradictory to the Law, as the Directive
requires adopted resolutions whereas the Law only requires drafts. Pb25. As
discussed above, this issue has largely been mooted by the positions advanced by
the State Defendants here and as reflected in the decretory paragraphs above.

Lastly, as it relates to their likelihood of success on the merits, Plaintiffs
assert that the substantive provisions of the Directive exceed the Law’s authority.
Pb29.

In opposition, the State relies on this Court’s January 27, 2025, Order
addressing the second Order to Show Cause. State Br. at 17. The State reiterates
that the ADC’s authority to issue directives, such as the one at issue, flows not only
from the Law but also the Judiciary’s constitutional authority to govern its internal
operations. lbid. As long as a rule or directive does not conflict with the
substantive provisions of the act, and governs “practice, procedure, and
administration,” the Law need not directly authorize the action. Id. at 19. The
ADC has reasonably implemented the Law through the Directive. Id. at 20.

FSHC concurs with the State, recognizing that Plaintiffs are unlikely to
succeed on the merits because any additional substantive requirement within the

Directive is otherwise required by the Law. FSHC Br. at 17-20.
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In reply, Plaintiffs argue that the State did not oppose Plaintiffs’ relief with
respect to Addendum § A(1), Addendum § A(2), Addendum 8§ A(3), and
Addendum § C(2), and that Plaintiffs should be entitled to this relief on an
unopposed basis. 1d. at 15-16.

As to the adopted ordinances provision specifically, Defendants explain that
the Addendum allows for drafts of ordinances and need not be final. State Br. at
21-22; FSHC Br. at 16.

Lastly, with respect to FSHC’s involvement, the State reads the Addendum
to say that FSHC is involved where Plaintiffs have voluntarily reached Fourth
Round Settlements with the organization. State Br. at 22-23. FSHC likewise takes
a similar stance to Plaintiffs’ concerns about their involvement. They reiterate that
the Directive does not require FSHC’s involvement, it merely allows FSHC to
review it as an option for municipalities. FSHC Br. at 16.

The Court first addresses Plaintiffs’ claim relating to FSHC. Plaintiffs are
unlikely to succeed on the merits as it relates to FSHC’s involvement in the review
of the HEFSPs submitted in matters where FSHC and the municipality resolved the
municipality’s present and prospective need by settlement. Under those
circumstances, the Court does not find it likely that the municipalities will succeed
on the merits. The Act reflects the Legislature’s intent to establish a more

effective, transparent, and enforceable system for determining and ensuring
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compliance with municipal obligation under Mount Laurel, N.J.S.A. 52:27D-
302(n), and established the Program in the Judiciary with the “purpose of
efficiently resolving disputes involving the ‘Fair Housing Act.”” N.J.S.A. 52:27D-
313.2; see also id. at -304.1(f)(1)(c) (explaining that AOC responsible for
“establishing procedures for the program to consider a challenge and resolve a
dispute” initiated by interested person.”). It is reasonable and within the scope of
that legislative charge to efficiently resolve the disputes to require the municipality
share their publicly available plan with FSHC as part of submitting the HEFSP.

Regarding the adopted ordinance provision, the parties have largely resolved
the issue through their briefing. The Court need not discern whether Plaintiffs’
construction of the requirement vis-a-vis the Fair Housing Act comports with a
construction that Defendants do not advance. Rather, the Court has before it
sophisticated parties that agree on what the Act requires and how the Directive’s
requirement should reasonably be read. For purposes of clarity and transparency
for all Program participants, the Court’s decretory paragraphs make clear what the
municipalities are obligated to submit with their HEFSP.

Finally, the substantive provisions of the Directive do not exceed the Law’s
authorizations. As discussed above, the Legislature charged the AOC with
establishing a program to effectively and efficiently determine municipal

compliance, N.J.S.A. 52:27D-304(f)(1)(c), and to facilitate communication
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between the municipality and interested parties to resolve disputes efficiently, id. at
-304.1(f).

Here, the Legislature has left the Judiciary, and by extension the ADC, the
responsibility to manage its case administration and processing. Accordingly, by
promulgating Directive #14-24, and the attached Addendum, the ADC has
properly fulfilled the Act’s needs while implementing important administrative
controls. Notably, additional documentation promulgated in the Directive is
otherwise required by the Act. See N.J.S.A. 52:27D-310(f); Addendum § A(1).
The ADC has not acted outside of his authority, or outside the perimeters of the
Law.

Plaintiffs lastly raise concerns that the Directive requires additional
documentation not authorized by the Act. The Act, in Plaintiffs view, requires
only a HEFSP and draft ordinances and resolutions by June 30, 2025. In essence,
Plaintiffs argue that the Law sets forth a ceiling for documentation to be required
by June 30, 2025. But the Court does not read the Act so narrowly. The Act
simply provides a floor of documentation to be provided. It does not prohibit the
ADC from promulgating directives for further documentation where such
documents are necessary for the Program to assess whether the HEFSP

demonstrates municipal compliance with Mount Laurel. Requiring municipalities

to provide additional information on identifiable sites for development or concept
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plans is an effective means for the Judiciary to effectuate the Program. It fits
neatly within the Legislature’s intent to create a clear and efficient framework for
the municipalities to comply with their constitutional obligations. Plaintiffs have
not otherwise shown how the additional documentation put forth in the Directive
does not reasonably implement the act and are unlikely to succeed on the merits of
this argument.

In turning to Paragraph 4 of the Addendum specifically, Plaintiffs
misinterpret the Directive. Neither the Directive nor the Addendum require
settlement agreements. Rather, it just acknowledges and accurately predicted that
many disputes involving present and prospective need were resolved by settlement
agreements. Indeed, a dispute resolution program that does not resolve in
settlements is somewhat a misnomer. The Program facilitated settlements between
the municipalities and interested persons; as the State has noted, 117 municipalities
reached Fourth Round settlements agreements. The inclusion of settlement
agreements within the Directive reminds municipalities that enter into settlement
agreements to provide relevant documentation to allow the Program to effectively
review fair share plans. If municipalities do not provide their settlement
agreements after they have come to fruition, then the Program cannot accurately
assess HEFSPs for compliance with the agreements. Thus, the Court is not

persuaded that this argument succeeds on the merits.
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In conclusion, Plaintiffs are unlikely to succeed on the merits that the
Directive exceeds the Act’s authority. To the extent that their application has
resulted in clarification of the Directive’s requirements through the adversarial
process, they and the other participating municipalities now have that guidance.

b. Public interest does not favor injunctive relief.

Crowe requires a balancing of the relative hardships to the parties in

granting or denying relief. 90 N.J. at 134 (citing Isolantite Inc. v. United Elec.

Radio & Mach. Workers of Am., 130 N.J. Eg. 506, 515 (Ch. 1941), modified on

other grounds, 132 N.J. Eq. 613 (E. & A. 1942)). The party moving for a
temporary restraint or preliminary injunction must demonstrate that “the public

interest will not be harmed.” See Waste Mgmt., 399 N.J. Super. at 520. In some

cases, such as when the public interest is greatly affected, a court may withhold
relief despite a substantial showing of irreparable injury to the applicant. lbid.

Plaintiff argues that the public interest favors their application because the
Directive grants preferential treatment in a manner that jeopardizes judicial
independence. Pb32. The public additionally has an interest in seeing the Fourth
Round proceeding in accordance with the Law. Ibid.

The State provides that enjoining the challenged provisions would disrupt

and frustrate other municipalities who are not a party to this suit. State Br. at 23-
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24. Injunctive relief may also result in non-uniform fair share plan filings and lead
to delays in the Programs. Id. at 24.

FSHC likewise argues that Plaintiffs cannot argue that they are being
harmed by having to demonstrate they complied with their constitutional
obligation. FSHC Br. at 20.

The Court concludes that public interest does not favor injunctive relief.
The clarifying paragraphs of this Order do not enjoin the respective paragraphs;
rather, it merely restates them consistent with the parties’” common ground.
Additionally, because the relevant paragraphs, as clarified here, only serve to
minimize the burdens on the participating municipalities without harming the
effectiveness and efficiency of the Program, the Court does not find that the
provisions are contrary to the public interest. Regarding the other provisions to
which Plaintiffs object, the public interest weighs against injunctive relief, as the

public has an interest in seeing municipalities comply with their Mount Laurel

obligations. As this Court previously noted, the Mount Laurel obligation flows

from the general welfare of New Jerseyans, including underserved communities of
which the Act seeks to serve. The Addendum compels municipalities to submit
those components and documents required by other regulatory provisions and
necessary to the Program’s success in evaluating each HEFSP for compliance with

the Act and the Mount Laurel obligation. The Court finds that a balancing of

Page 27 of 28



BER-L-000750-25 03/02/2026 3:07:58 PM Pg 155 of 155 Trans ID: LCV2026504655

equities favors the ADC performing administrative duties in furtherance of Mount
Laurel during the pendency of this litigation.

A. CONCLUSION

The Court denies Plaintiffs’ request for injunctive relief. The Court grants by

consent Plaintiffs’ application to amend its Montvale 1l Complaint.
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