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March 2, 2026 
 

VIA ECOURTS 
Honorable Lina P. Corriston, J.S.C. 
Superior Court of New Jersey 
Bergen County Justice Center 
10 Main Street 
Hackensack, NJ 07601 
 

RE: In the Matter of the Application of the Borough of Montvale  
Docket No. BER-L-750-25 
 

Dear Judge Corriston: 
 
 As Your Honor is aware, this office represents the Borough of Montvale in the above-
referenced matter. Please accept this correspondence in response to the letters of H&R Montvale, 
LLC, SHG Montvale MB, LLC, SHG Montvale VI, LLC, and the Hekemian Group (collectively, 
“developers”) and the Fair Share Housing Center (FSHC”) dated February 27, 2026.  
 
 Initially, when the Program recommends approval of a settlement and Plan, and the award 
of compliance certification, it should not be lightly disturbed. When, however, the Program 
attempts to modify a bargained-for-exchange and settlement and refuses to grant compliance 
certification based on the Plan presented, the Court really has no choice but to hear from the Parties 
relative to their agreements and the comprehensive Plan. In other words, the Program cannot 
unilaterally rewrite provisions of the agreements and presuppose that the changes are severable 
and acceptable to the settling parties.  
 
 In this regard, the amendments to the FHA clearly envision a path where a municipality 
can maintain immunity while these exact types of disputes are resolved:  
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The program may permit a municipality that still has a remaining dispute by 
interested parties to retain immunity from exclusionary zoning litigation into 
the year following the year in which a new round begins if the program, or 
county-level housing judge, determines that the municipality has been unable 
to resolve the issues disputed despite being determined to come into 
constitutional compliance.  The Administrative Director of the Courts shall 
develop procedures to enable a county-level housing judge to resolve this 
dispute over the issuance of compliance certification through a summary 
proceeding in Superior Court following the year in which the new round 
begins.  A judge shall be permitted to serve as a county-level housing judge for 
more than one county in the same vicinage.  The pendency of such a dispute shall 
not stay the deadline for adoption of implementing ordinances and resolutions 
pursuant to this paragraph.  The implementing ordinances and resolutions adopted 
prior to the resolution of the dispute may be subject to changes to reflect the results 
of the dispute.  As an alternative to adopting all necessary implementing 
ordinances and resolutions by the March 15 deadline, a municipality involved 
in a continuing dispute over the issuance of compliance certification may adopt 
a binding resolution by this date to commit to adopting the implementing 
ordinances and resolutions following resolution of the dispute, with necessary 
adjustments to reflect the resolution of the dispute.  
 
[N.J.S.A. 52:27D-304.1(f)(2)(D)(emphasis added)] 

 
 Here, the Program recommended continued immunity for exactly that purpose and the 
Borough is entitled to the same.  
 
 Relative to the broader assertions raised by FSHC, attached as Exhibits A (as partially 
executed) and B to this letter are the settlements, which the Borough, SHG and Over-the-Hill will 
ultimately seek to have approved by this Court -- and which serve as the foundation of the 
Borough’s Round 4 Plan. All parties understand that the agreements cannot be effective until they 
are formally approved (obviously). Therefore, FSHC’s position that implementing the agreements 
should result in a loss of immunity is factually and procedurally impossible. That said, SHG and 
the Borough do intend to request that this Court approve the agreements as written and not as 
unilaterally modified by the Program. To the extent the Court agrees with the Program, it would 
stand to reason that the parties are at liberty to return to status quo ante and not be forced to agree 
where there has been no comprehensive meeting of the minds.  
 

The Court should ultimately approve the Plan because it meets any objective standard of 
review and indeed, the Program erred in applying a plainly subjective review including the 
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imposition of an adverse inference for simply not having FSHC’s approval1 (not dissimilar to its 
approach on the numbers dispute where it inflated the number, artificially, without any foundation 
– which was later corrected by this Court).  In this regard, the Borough’s Plan meets and exceeds 
the Borough’s RDP. It also meets and exceeds FSHC’s own interpretation of the 25% requirement. 
Relative to the 25% requirement, if the Borough’s settlement is disrupted, it obviously reserves all 
rights on that argument, which it has not had a chance to brief or litigate.2 It has no interest in 
doing that, at this point, rather it seeks approval of its agreements, but the procedural defect does 
illustrate the point. It is further illustrated by the Program’s inappropriate reliance on objector’s 
expert reports from objectors that ultimately settled with the Borough and to whom therefore, the 
Borough did not get an opportunity to respond to.  
 
 On top of meeting and exceeding its obligations, the Borough’s settlements envision an 
option for an additional 50 affordable units in a manner plainly permissible under COAH 
regulations. The data center is an existing, permitted use at the KPMG site. See Exhibit C.  The 
Borough and KPMG are agreeing that, in addition to the permitted data center use, there will be 
an option for 250 units, of which 50 would be affordable.  
 

Continuation of an underlying use or even expansion, is permissible for unmet need 
mechanisms under COAH regulations:  “After such an analysis, the Council [or Courts] may 
require at least any combination of the following in an effort to address the housing obligation: 1. 
Zoning amendments that permit apartments or accessory apartments; 2. Overlay zoning requiring 
inclusionary development or the imposition of a development fee consistent with N.J.A.C. 5:93-
8; In approving an overlay zone, the Council may allow the existing use to continue and expand 
as a conforming use, but provide that where the prior use on the site is changed, the site shall 

 
1 “An important first step in the Program Statement of Reasons analysis is to examine the 
arguments advanced by FSHC. Montvale did not settle with FSHC (a public interest entity devoted 
solely to promoting housing for income-restricted households). The advocacy role of FSHC is 
paramount to ensure constitutional compliance with Mount Laurel principles and to advocate for 
the protected class. The lack of settlement with FSHC is significant in that it removes the 
recognized added level of validity for HEFSP plans that obtained an endorsement of approval from 
FSHC. Here, FSHC is firmly opposed to the plan and the proposed settlement with the 
developers.)” Program Recommendation, Pages 8-9. Such an adverse inference is also 
inappropriate pursuant to Montvale v. State of New Jersey, MER-L-1778-24, dated June 11, 2025, 
attached hereto as Exhibit D, where it was determined FSHC’s sign off on a municipality’s HEFSP 
is limited to instances where FSHC settles with a municipality.  
2 FSHC argues that “at least 25 percent of the prospective need that has been adjusted” means 25% 
of unmet need (which is the prospective need minus the RDP). There is no amount of mental 
gymnastics that can convert “prospective need that has been adjusted” into the concept of unmet 
need. Similarly, “has been adjusted” is written in present perfect tense and can only mean the post-
adjusted number, or RDP, based on the plain language of the statute.  
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produce low and moderate income housing or a development fee…” N.J.A.C. 5:93-4.2(h)(1) 
and (2) (emphasis added). 
 

The dispute, and where the parties seem to disagree, is as to whether a redevelopment plan 
can be the mechanism for effectuating that type of overlay zone, inclusive of incentives created by 
the redevelopment statute. The Borough’s and SHG’s position relative to this issue are completely 
legitimate and just because FSHC disagrees, does not convert the conduct into bad faith or warrant 
stripping immunity. FSHC’s continued unwarranted and misguided aggression in this case is not 
helpful or productive, and consistently convert the Borough’s presumption of good faith into 
FSHC’s self-serving presumption of the opposite. Courts must presume that a municipality “will 
act fairly and with proper motives and for valid reasons.”  Kramer v. Bd. of Adjustment, Sea Girt, 
45 N.J. 268, 296-97 (1965); see also Fanelli v. City of Trenton, 135 N.J. 582, 589 (1994).   In 
matters involving local land use and zoning issues, “the ultimate interests of effective zoning will 
be advanced by permitting the action of the municipal officials to stand, in the absence of an 
affirmative showing that it was manifestly in abuse of their discretionary authority.”  Ward v. Scott, 
16 N.J. 16, 23 (1954).  “Even when doubt is entertained as to the wisdom of the action, or as to 
some part of it, there can be no judicial declaration of invalidity in the absence of clear abuse of 
discretion by the public agencies involved.”  Id. at 23; Reinauer Realty Corp. v. Paramus, 34 N.J. 
406, 416 (1961). FSHC has no factual support whatsoever in the record that justifies overcoming 
this presumption.    

 
 The Borough would welcome a CMC to continue in its determined efforts to voluntarily 
comply with its objective Mount Laurel obligations.  
 

Respectfully submitted,  

       Michael J. Edwards    
       Michael J. Edwards  

MJE/ln 
Enclosures 
cc:  All Counsel of Record (via eCourts) 
 Frank Bansich, P.P./A.I.C.P. (via email) 
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PREPARED BY THE COURT 

 

 

 

 

 

 

CONSOLIDATED ACTION 

 

BOROUGH OF MONTVALE, et. 

al., 

 

   Plaintiffs, 

 

v. 

 

STATE OF NEW JERSEY, 

AFFORDABLE HOUSING 

DISPUTE RESOLUTION 

PROGRAM, and GLENN A. 

GRANT, in his official capacity as 

ACTING ADMINISTRATIVE 

DIRECTOR OF THE COURTS, 

 

and 

 

FAIR SHARE HOUSING 

CENTER, 

 

   Defendants. 

 

 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – MERCER COUNTY 

DOCKET NO. L-1778-24 

    

 

CIVIL ACTION 
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BOROUGH OF MONTVALE, et. 

al., 

 

   Plaintiffs, 

 

v. 

 

MICHAEL J. BLEE, in his official 

capacity as ACTING ADMINIS-

TRATIVE DIRECTOR OF THE 

COURTS, and AFFORDABLE 

HOUSING DISPUTE RESO-

LUTION PROGRAM 

 

 

   Defendants. 

 

 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – MERCER COUNTY 

DOCKET NO. L-266-25 

    

 

CIVIL ACTION 

 

 

 

 

 

 

 

ORDER DENYING PLAINTIFFS’ 

APPLICATION FOR INJUNCTIVE 

RELIEF  

 

THIS MATTER having come before the Court, the Hon. Robert Lougy, 

A.J.S.C., presiding, on the motion for interlocutory injunction filed by Plaintiffs 

Borough of Montvale et al., represented by Michael Collins, Esq., seeking reliefs as 

specified therein; and Defendants State of New Jersey, Affordable Housing Dispute 

Resolution Program, and Michael J. Blee, in his official capacity as Acting 

Administrative Director of the Courts (collectively, “the State Defendants”), 

represented by Deputy Attorney General Levi Klinger-Christiansen, having filed 

opposition; and Defendant Intervenor Fair Share Housing Center (“FSHC”), 

represented by Adam Gordon, Esq., and Joshua D. Bauers, Esq., additionally having 

filed opposition; and Plaintiffs having filed, with permission of the Court, an 

overlength reply; and for the reasons as stated below; and for good cause shown; 
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IT IS on this 11th day of June 2025 ORDERED that: 

1. By agreement of the parties, Plaintiffs’ application for an order 

permitting Plaintiffs to file a First Amended Complaint under the 

matter docketed as L-266-25 is GRANTED.   

2. Plaintiffs shall file same within ten days of this Order.  

Defendants’ response shall be due consistent with the Rules of 

Court.  

3. Plaintiffs’ application for an order enjoining the provisions of 

Directive #14-24 (the “Directive”) as specified in Plaintiffs’ 

order to show cause is DENIED.   

4. The Court clarifies the following: 

a. For purposes of Addendum § A(4), a municipality shall 

submit their Housing Element and Fair Share Plan 

(“HEFSP”) to FSHC only in those matters where the 

municipality and FSHC entered a settlement agreement 

addressing the municipality’s Fourth Round present and 

prospective need. 

b. For purposes of Addendum § B, a municipality shall 

satisfy the requirement of submitting “adopted ordinances 

and resolutions” by submitting those proposed drafts of 
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the ordinances and resolutions that the governing body has 

approved for submission to the Program for review.  

Nothing in the Directive modifies the requirements of 

N.J.S.A. 52:27D-304.1(f)(2)(c). 

c. The Administrative Office of the Courts shall issue a 

Notice to the Bar clarifying same, in such manner as it 

deems appropriate.  

5. If FSHC wishes to participate in the matter docketed as L-266-

25 on a going forward basis, it shall make formal application for 

same.  See, e.g., R. 1:13-9, 4:33-1, -2.1 

6. This Order shall be deemed filed and served upon uploading on 

eCourts. 

/s/ Robert Lougy     

ROBERT LOUGY, A.J.S.C.  

X  OPPOSED 

  UNOPPOSED 

 
1  The Court acknowledges Plaintiffs’ position regarding FSHC’s participation in 

this application.  It argues that “FSHC improperly opposed the instant motion even 

though they are not a party to Montvale II.”  Prb16 (citing In re TMI Litig., 193 

F.3d 613, 724 (3d Cir. 1999), quoting Johnson v. Manhattan R. Co., 289 U.S. 479, 

496-97 (1933)).  While the argument is meritorious, FSHC had no opportunity to 

submit opposing argument.  Had FSHC not participated in this round of motion 

practice, the Court would have reached the same conclusions.  To avoid any 

questions of participation in the future, if FSHC seeks to participate in the matter 

docketed as L-266-25, and the parties are not otherwise able to resolve the question 

by consent, FSHC shall make formal application to do so.   
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PURSUANT TO RULE 1:6-2(f), THE COURT PROVIDES THE 

FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

This matter returns to the Court on Plaintiffs’ application to stay various 

aspects of the administrative directive that establishes the Affordable Housing 

Dispute Resolution Program.  They argue that the directive inflicts irreparable 

harm upon them in numerous ways and ask the Court to enjoin various 

requirements of the directive.  The Court considered the papers of the parties and 

heard oral argument.  As explained below, the Court denies Plaintiffs’ application 

for injunctive relief.  Notwithstanding that conclusion, however, for purposes of 

clarity and transparency for the benefit of municipalities that are participating in 

the Program, the Court directs the Administrative Office of the Courts to provide 

notice consistent with the positions taken in their briefing before this Court and the 

decretory paragraphs of this Order.   

A. FACTUAL AND PROCEDURAL HISTORIES. 

The Court incorporates by reference the factual and procedural histories 

provided in its orders of January 2, 2025, see Trans ID LCV20251143, January 27, 

2025, see Trans ID LCV2025191128, and May 7, 2025, see Trans ID 

LCV20251353757.   

1. Factual history 

As discussed in previous orders, on December 13, 2024, the Acting 

Administrative Director of the Courts (ADC) issued Directive #14-24, which 
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“promulgate[d] procedures and guidelines implementing the Affordable Housing 

Alternate Dispute Resolution Program (“Program”) created by L. 2024, c. 2.”  The 

directive established the rules for the Alternative Dispute Resolution Program, 

including the administrative details for submitting a Housing Element and Fair 

Share Plan (HEFSP) to the Program.  The Directive’s Addendum outlined the 

required elements of a HEFSP, which a municipality is, unless granted an 

extension by the vicinage’s Mount Laurel judge, required to submit no later than 

June 30, 2025.  Along with the HEFSPs, the Addendum provides that 

municipalities are to submit ordinances and resolutions necessary to effectuate the 

HEFSP. 

Plaintiffs challenge here not the mechanics of the Program, its requirements, 

or its members.  Rather, in this application, Plaintiffs seek to enjoin numerous 

provisions of the addendum or attachment to the Directive that listed required 

elements of each municipality’s Housing Element and Fair Share Plan (HEFSP).   

They seek relief from § B, which states: 
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They seek to enjoin aspects of § A(1), which provides: 

 

They seek to enjoin aspects of § A(2), which provides: 

 

Specifically, they oppose the requirement that they submit a concept plan. 

 They seek to enjoin aspects of § A(3), which provides: 
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Specifically, they oppose the obligation to document extended controls. 

They seek to enjoin requirement § A(4), which provides: 

 

While they seek relief from the section altogether, they specifically object to the 

requirement that the municipality submit the HEFSP to FSHC.   
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 They seek to enjoin the requirement of § C(2) that they submit a 

construction schedule.  That provision, which only applies to “any municipally 

sponsored 100 percent affordable housing development,” states:  

 

2. Procedural History 

In the interests of brevity, the Court relays the procedural history as it relates 

to the Directive under both L-1778-24 (“Montvale I”) and L-266-25 (“Montvale 

II”).  Under Montvale I, Plaintiffs filed a Fifth Amended Complaint on January 13, 

2025, without obtaining leave of the court.  This Fifth Amended Complaint added 

two new counts.  Count Nine of this complaint asserts that the ADC’s 

promulgations of Directive #14-24 is inconsistent with the Act and impermissible.  

Count Eleven seeks relief based on the HMFA’s promulgations of rules, as 

Plaintiffs contend that the regulations were illegally promulgated in violation of the 

Administrative Procedures Act’s process and due process.  The Fifth Amended 

Complaint additionally added two partes: Little Falls and Montvale Mayor Michael 

Ghassali. 

Following the filing of the Fifth Amended Complaint, Plaintiffs filed a 

second order to show cause on January 13, 2025.  Plaintiffs requested a stay of the 
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Act and the municipalities’ Fourth Round obligations, arguing that the Directive 

was ultra vires as certain members of the Affordable Housing Dispute Resolution 

Program are not subject to the Canons of Judicial Conduct under Directive #14-24 

and additionally taking issue with the potential for consolidation.  The Court 

denied the second to order show cause on procedural grounds, but casted doubt on 

whether Plaintiffs were likely to succeed on the merits of their ultra vires claim as 

it related to the Directive. 

Plaintiffs then instituted Montvale II, which directly sought to strike down 

Directive #14-24 as ultra vires on several grounds.  The State ultimately filed a 

motion to dismiss, which this Court partially granted on May 7, 2025.  As a result 

of the partial motion to dismiss, the Court dismissed, with prejudice, Count II of 

the Montvale II Complaint.  The Court denied, without prejudice, the State’s 

application to dismiss Count I.  On its own motion, this Court then consolidated 

Montvale II with Montvale I.  

Presently before the Court, Plaintiffs seek to amend Montvale II’s Complaint 

to add a declaratory judgment action.  It further seeks injunctive relief enjoining 

several provisions of the Directive during the pendency of this litigation as it 

relates to the requirements of submitting a HEFSP. 
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B. LEGAL ANALYSIS 

This matter comes before the Court on Plaintiff’s application seeking 

injunctive relief again from the specific provisions of Directive #14-24 enumerated 

above. To secure such extraordinary relief, Plaintiffs must demonstrate that “(1) 

relief is needed to prevent irreparable harm; (2) the applicant’s claim rests on 

settled law and has a reasonable probability of succeeding on the merits; and (3) 

balancing the ‘relative hardships to the parties reveals that greater harm would 

occur if a stay is not granted than if it were.’” Garden State Equality v. Dow, 216 

N.J. 314, 320 (2013) (quoting McNeil v. Legis. Apportionment Comm’n, 176 N.J. 

484, 486 (2003) (LaVecchia, J., dissenting)).  “Each of these factors must be 

clearly and convincingly demonstrated,” Waste Mgmt. of N.J., Inc. v. Union 

County Utils., 399 N.J. Super. 508, 520 (App. Div. 2008) (citations omitted).  

“Although it is generally understood that all the Crowe factors must weigh in favor 

of injunctive relief, a court may take a less rigid view than it would after a final 

hearing when the interlocutory injunction is merely designed to preserve the status 

quo.”  Ibid. (citing Gen. Elec. Co. v. Gem Vacuum Stores, Inc., 36 N.J. Super. 234, 

236-37 (App. Div. 1955)).  Further, a court must “exercise sound judicial 

discretion . . . which—when limited to preserving the status quo during the suit’s 

pendency—may permit the court to place less emphasis on a particular Crowe 
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factor if another greatly requires the issuance of the remedy.”  Ibid. (citations 

omitted).  

“When a case presents an issue of ‘significant public importance,’ a court 

must consider the public interest in addition to the traditional Crowe factors.” 

Garden State Equality, 216 N.J. at 321 (quoting McNeil, 176 N.J. at 486 

(LaVecchia, J., dissenting). 

1. Plaintiffs fail to establish irreparable harm.  

Plaintiffs must first prove by clear and convincing evidence that they have 

no adequate remedy at law, that they will be irreparably harmed in the absence of 

an injunction, and that the harm is imminent, concrete, and non-speculative.  

Subcarrier Commc’ns., Inc. v. Day, 299 N.J. Super. 634, 638 (App. Div. 1997).  

The likelihood that adequate compensatory or other corrective relief will remain 

available, in the ordinary course of litigation, weighs heavily against a claim of 

irreparable harm.  Delaware River & Bay Auth. v. York Hunter Constr., 344 N.J. 

Super. 361, 365 (Ch. Div. 2001) (citing Sampson v. Murray, 415 U.S. 61, 90 

(1974)).  “The availability of adequate monetary damages belies a claim of 

irreparable injury.”  Id. at 364-65.  “In other words, plaintiff must have no 

adequate remedy at law.”  Subcarrier Commc’ns. Inc., 299 N.J. Super. at 638. 

Plaintiffs argue that the Directive’s requirement for them to submit a 

compliant HEFSP by June 30, 2025, or risk loss of their legislatively delegated 

                                                                                                                                                                                               MER-L-000266-25   06/11/2025   Pg 12 of 28   Trans ID: LCV20251726019                                                                                                                                                                                                BER-L-000750-25   03/02/2026 3:07:58 PM   Pg 139 of 155   Trans ID: LCV2026504655 



Page 13 of 28 

zoning powers through exclusionary zoning litigation, causes irreparable harm for 

three reasons.  Pb29.  First, Plaintiffs assert harm by having to submit their HEFSP 

to their adversary, FSHC, inconsistent with the Legislature’s process.  Pb30.  

Second, Plaintiffs argue that the requirement to include adopted ordinances and 

resolutions as part of the HEFSP submission constitutes irreparable harm.  Ibid.  

Third, Plaintiffs contend they are irreparably harmed by having to comply with 

substantive requirements that exceed what the Law requires.  Pb31. 

The State Defendants argue that Plaintiffs fail to establish irreparable harm.  

First, they waited too long and have created the emergency they now argue creates 

irreparable harm.  State Br. at 11-12.  It further maintains that Plaintiffs cannot 

show irreparable harm because the Program is voluntary, and Defendants chose to 

participate in and remain in the Program.  Id. at 12. 

Likewise, FSHC asserts that the voluntariness of the Program precludes 

Plaintiffs from claiming irreparable harm.  FSHC Br. at 10.  FSHC further refutes 

Plaintiffs’ additional complaints of irreparable harm, arguing that Plaintiffs 

overstate the requirements of the Directive.  Id. at 13.  Regardless of whether the 

Directive required FSHC to review the HEFSPs, FSHC argues that it has the right, 

as every member of the public, to review every HEFSP prepared.  Id. at 13-14.  

Because FSHC has the right to review the HEFSP anyway, they argue no 

irreparable harm exists.  Id. at 14.  With respect to Plaintiffs’ arguments about the 

                                                                                                                                                                                               MER-L-000266-25   06/11/2025   Pg 13 of 28   Trans ID: LCV20251726019                                                                                                                                                                                                BER-L-000750-25   03/02/2026 3:07:58 PM   Pg 140 of 155   Trans ID: LCV2026504655 



Page 14 of 28 

adopted ordinances, FSHC argues that this section of the Directive does not 

abrogate the directions in the statute.  Ibid.  Lastly, FSHC argues that the 

Directive’s substantive requirements are all things required by existing law.  Id. at 

14-15.  

In reply, Plaintiffs argue that Defendants concede that the Directive is ultra 

vires by asserting that it must be “read sensibly” to conform to Defendants’ 

interpretation.  Pls.’ Reply at 2-4.  Plaintiffs maintain that they did not create an 

emergency by filing the order to show cause shortly before the June 30 deadline, 

but rather that they waited to receive the May 7, 2025, Order before taking further 

action.  Id. at 7-11.  Plaintiffs contend that their voluntary participation does not 

preclude their vulnerability to irreparable harm caused by the Program.  Id. at 

11-14.  

Here, Plaintiffs again fail to establish irreparable harm.  The Court puts little 

weight, at this stage, on Defendants’ voluntariness arguments.  Defendants have, 

at this point, prevailed on their arguments that the statute does not compel 

Plaintiffs to participate in the Program.  The Program does, however, offer real 

benefits to participating municipalities, and, by participating, they do not, in this 

Court’s view, forfeit their right to argue that the Directive exceeds the authorities 

granted to the ADC.  It seems unfair to conclude that voluntary participants in a 

statutorily established program cannot, as a matter of law or principle, establish 
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irreparable harm just because they are voluntary participants.  Rather, because all 

the participants are voluntary, Plaintiffs are just participants.  Thus, at this stage, in 

this Court’s view, the voluntariness argument has little bearing on Plaintiffs’ 

ability to show irreparable harm.  While Plaintiffs certainly cannot claim 

surprise, the Court is not here willing to find, as a matter of law, that they 

cannot establish irreparable harm simply because they chose to participate in 

the Program.   

Rather, Plaintiffs’ specific claims of irreparable harm pertaining to the 

Directive fail on their own terms.  First, regarding the June 30 deadline, Plaintiffs 

waited to file their order to show cause just six weeks before the deadline, despite 

knowing about it since March 2024 and filing other motions challenging the 

Directive since December 2024.  Plaintiffs have created the sense of urgency of 

which they now complain.  They knew about that date from the moment the 

legislation was enacted, when this litigation began, and when they chose to 

participate in the Program.  Additionally, taking the longer view, they have known 

about the date for years, as that is the date that any Third Round protections are set 

to expire.  As such, the June 30 deadline to submit adopted HEFSPs does not pose 

irreparable harm.   

Second, Plaintiffs fail to establish that the Directive’s requirement that 

participating municipalities subject their HEFSP to review by FSHC.  Plaintiffs do 
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not specify the harm they would endure beyond asserting that this requirement is 

inconsistent with the Law and that FSHC has opposed Plaintiffs’ housing 

obligations in the past.  And FSHC’s argument about public accessibility rings 

true, as every municipality’s HEFSP will be available on the Judiciary’s website: 

https://www.njcourts.gov/courts/civil/affordable-housing 

Without any suggestion of the injury resulting from this requirement, the Court 

cannot find irreparable harm.  Moreover, as the State Defendants point out, the 

requirement is reasonably read to relate to those municipalities that have entered 

into a settlement agreement with FSHC, rendering the requirement little more than 

a requirement to serve other interested parties in that municipality’s participation in 

the Program.   

And third, Plaintiffs fail to establish irreparable harm concerning the 

“adopted” ordinance and resolutions, given the common understanding of the 

parties as now clarified herein.2 

Accordingly, Plaintiffs fail to establish that they will be irreparably harmed 

absent injunctive relief.   

 
2  The Court offers the clarifications for the purposes of transparency and 

uniformity.  Plaintiffs and all other municipalities participating in the Program 

should be advised of Defendants’ interpretive guidance to the provision and be 

additionally assured that their submissions are consistent with the Directive’s 

requirements without having to scour legal briefs or inaccessible trial court 

decisions.  Accordingly, the Court directs AOC to provide adequate notice of the 

clarifications established herein. 
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2. Plaintiffs’ claims are not based upon a well settled legal right. 

The Court finds that Plaintiffs fail to establish a reasonable likelihood of 

success on the merits of the claims advanced in their order to show cause.  

Preliminary injunctive relief such as a temporary restraint should only be granted 

when the issues raised present a legally settled right.  Crowe, 90 N.J. at 133 (citing 

Citizens Coach Co. v. Camden Horse R.R. Co., 29 N.J. Eq. 299, 304-05 (E. & A. 

1878)).  Despite this general rule, an exception exists “where the subject matter of 

the litigation would be destroyed or substantially impaired if a preliminary 

injunction did not issue.”  Gen. Elec. Co., 36 N.J. Super. at 236.  The Court does 

not review the claims for their ultimate merit but instead asks whether Plaintiffs 

have established a reasonable probability of success on the merit of the claims.  

Waste Mgmt., 399 N.J. Super. at 520-21. 

Plaintiffs argue that the Directive, with its attached Addendum, exceeds the 

Acting Director’s legislative grant of authority.  Pb15.  They assert that the 

provisions are ultra vires because the Law’s section governing HEFSPs does not 

contain any authority for the ADC to promulgate regulations.  Id. at 16.  Therefore, 

they argue, the ADC cannot impose these heightened requirements.  Id. at 17. 

The State Defendants advance several arguments in opposition.  First, they 

note that the Administrative Director is not constrained by the Act because he also 

operates pursuant to the Supreme Court’s exclusive constitutional authority to 
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regulate the practice, procedure, and administration of the courts.  Second, they 

note the legislative mandate that the Program review fair share plans for 

compliance with the Act and the Mount Laurel doctrine, citing N.J.S.A. 52:27D-

304.1(f)(2)(b), and that the required submissions are necessary to fulfill that role.  

To the extent that the Legislature listed items for municipalities to submit, the State 

Defendants argue that the list does not constrain the Administrative Director to 

compel more submissions to facilitate the required plan review.  Third, and 

significantly, Defendants offer a clarifying construction of the Directive.  The 

Court includes it here, rather than paraphrase: 

 

  [SDb at 15.] 

(Although the State Defendants discuss that point in the irreparable harm portion 

of their argument, they rely upon that discussion in their discussion of the second 
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and third Crowe factors.)  Thus, they argue that Plaintiffs are unlikely to succeed 

on the merits of their ultra vires argument because Defendants do not dispute their 

constructions of the relevant statutory provision.  Fourth, and finally, the State 

Defendants limit the scope of the FSHC review provision, “this provision only 

applies if there is a settlement agreement with FSHC (and thus FSHC is already a 

party to the action within the Program), and thus is tantamount to a courtesy copy 

requirement.”  Id. at 16; see also id. at 23 (“Moreover, read sensibly, the 

Addendum’s referenced review by FSHC refers only to circumstances where there 

is such a settlement agreement involving FSHC—not to all proceedings.”).   

FSHC argues that the Directive does not exceed statutory authority as it 

merely requires those submissions necessary for the Program to meaningfully 

review affordable housing plans.  FSHC Br. at 15. 

In reply, Plaintiffs argue that the State has not provided a factual basis for 

this Court to presume that ADC was exercising its rulemaking power when issuing 

the Directive.  Pls.’ Reply at 5-7. 

Reflecting the wisdom of the rules governing motion practice before this 

Court, the parties’ briefing of their respective positions has substantially narrowed 

the issues in dispute.  Plainly, the Administrative Director operates here with the 

authorities established by the Constitution as well as the Legislature.  The State 

Defendants do not advance positions that require the Court to reach that issue, as 
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they construe the challenged components of the Addendum to compel little that is 

objectionable to Plaintiffs and that largely if not completely defuse Plaintiffs’ 

ultra vires arguments.   

a. Plaintiffs do not show a likelihood that they will succeed on the 

merits of invalidating the Directive. 

As to the third element for injunctive relief, Plaintiffs first address the 

requirement to submit HEFSPS to FSHC.  Plaintiffs first argue this provision is 

ultra vires as the Law does not authorize the judiciary to mandate that FSHC 

preemptively review a municipality’s submission prior to filing with the Program.  

Pb18.  Plaintiffs contend that the Law only enables entities like FSHC to challenge 

a HEFSP after a municipality submits it to the Program.  Pb19.  Plaintiffs point to 

past briefing where Defendants argued alternatively that the appropriate remedy 

would be to “sever the offending provision,” which Plaintiffs now seeks.  Pb20-21.  

Plaintiffs wish for the provision allowing FSHC to review HEFSPs prior to 

submission to be severed.  Pb21. 

As for the remaining provisions, Plaintiffs are not convinced that they fall 

under the ADC’s constitutional authority because the Directive did not involve an 

exercise of the Supreme Court’s rulemaking power.  Ibid. 

Next, Plaintiffs explain that the Addendum requires a municipality to submit 

all adopted ordinances and resolutions needed to implement a HEFSP is ultra vires.  

Pb23.  They state that the provision requiring these adopted ordinances is 
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prejudicial as it could require Plaintiffs to adopt proposed zoning changes resulting 

in zoning that does not ultimately effectuate affordable housing obligations.  Pb24.  

It further argues that the Directive is contradictory to the Law, as the Directive 

requires adopted resolutions whereas the Law only requires drafts.  Pb25.  As 

discussed above, this issue has largely been mooted by the positions advanced by 

the State Defendants here and as reflected in the decretory paragraphs above.   

Lastly, as it relates to their likelihood of success on the merits, Plaintiffs 

assert that the substantive provisions of the Directive exceed the Law’s authority.  

Pb29. 

In opposition, the State relies on this Court’s January 27, 2025, Order 

addressing the second Order to Show Cause.  State Br. at 17.  The State reiterates 

that the ADC’s authority to issue directives, such as the one at issue, flows not only 

from the Law but also the Judiciary’s constitutional authority to govern its internal 

operations.  Ibid.  As long as a rule or directive does not conflict with the 

substantive provisions of the act, and governs “practice, procedure, and 

administration,” the Law need not directly authorize the action.  Id. at 19.  The 

ADC has reasonably implemented the Law through the Directive.  Id. at 20. 

FSHC concurs with the State, recognizing that Plaintiffs are unlikely to 

succeed on the merits because any additional substantive requirement within the 

Directive is otherwise required by the Law.  FSHC Br. at 17-20. 
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In reply, Plaintiffs argue that the State did not oppose Plaintiffs’ relief with 

respect to Addendum § A(1), Addendum § A(2), Addendum § A(3), and 

Addendum § C(2), and that Plaintiffs should be entitled to this relief on an 

unopposed basis.  Id. at 15-16. 

As to the adopted ordinances provision specifically, Defendants explain that 

the Addendum allows for drafts of ordinances and need not be final.  State Br. at 

21-22; FSHC Br. at 16. 

Lastly, with respect to FSHC’s involvement, the State reads the Addendum 

to say that FSHC is involved where Plaintiffs have voluntarily reached Fourth 

Round Settlements with the organization.  State Br. at 22-23.  FSHC likewise takes 

a similar stance to Plaintiffs’ concerns about their involvement.  They reiterate that 

the Directive does not require FSHC’s involvement, it merely allows FSHC to 

review it as an option for municipalities.  FSHC Br. at 16. 

The Court first addresses Plaintiffs’ claim relating to FSHC.  Plaintiffs are 

unlikely to succeed on the merits as it relates to FSHC’s involvement in the review 

of the HEFSPs submitted in matters where FSHC and the municipality resolved the 

municipality’s present and prospective need by settlement.  Under those 

circumstances, the Court does not find it likely that the municipalities will succeed 

on the merits.  The Act reflects the Legislature’s intent to establish a more 

effective, transparent, and enforceable system for determining and ensuring 
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compliance with municipal obligation under Mount Laurel, N.J.S.A. 52:27D-

302(n), and established the Program in the Judiciary with the “purpose of 

efficiently resolving disputes involving the ‘Fair Housing Act.’”  N.J.S.A. 52:27D-

313.2; see also id. at -304.1(f)(1)(c) (explaining that AOC responsible for 

“establishing procedures for the program to consider a challenge and resolve a 

dispute” initiated by interested person.”).  It is reasonable and within the scope of 

that legislative charge to efficiently resolve the disputes to require the municipality 

share their publicly available plan with FSHC as part of submitting the HEFSP.   

Regarding the adopted ordinance provision, the parties have largely resolved 

the issue through their briefing.  The Court need not discern whether Plaintiffs’ 

construction of the requirement vis-à-vis the Fair Housing Act comports with a 

construction that Defendants do not advance.  Rather, the Court has before it 

sophisticated parties that agree on what the Act requires and how the Directive’s 

requirement should reasonably be read.  For purposes of clarity and transparency 

for all Program participants, the Court’s decretory paragraphs make clear what the 

municipalities are obligated to submit with their HEFSP.   

Finally, the substantive provisions of the Directive do not exceed the Law’s 

authorizations.  As discussed above, the Legislature charged the AOC with 

establishing a program to effectively and efficiently determine municipal 

compliance, N.J.S.A. 52:27D-304(f)(1)(c), and to facilitate communication 
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between the municipality and interested parties to resolve disputes efficiently, id. at 

-304.1(f).   

Here, the Legislature has left the Judiciary, and by extension the ADC, the 

responsibility to manage its case administration and processing.  Accordingly, by 

promulgating Directive #14-24, and the attached Addendum, the ADC has 

properly fulfilled the Act’s needs while implementing important administrative 

controls.  Notably, additional documentation promulgated in the Directive is 

otherwise required by the Act.  See N.J.S.A. 52:27D-310(f); Addendum § A(1).  

The ADC has not acted outside of his authority, or outside the perimeters of the 

Law. 

Plaintiffs lastly raise concerns that the Directive requires additional 

documentation not authorized by the Act.  The Act, in Plaintiffs view, requires 

only a HEFSP and draft ordinances and resolutions by June 30, 2025.  In essence, 

Plaintiffs argue that the Law sets forth a ceiling for documentation to be required 

by June 30, 2025.  But the Court does not read the Act so narrowly.  The Act 

simply provides a floor of documentation to be provided.  It does not prohibit the 

ADC from promulgating directives for further documentation where such 

documents are necessary for the Program to assess whether the HEFSP 

demonstrates municipal compliance with Mount Laurel.  Requiring municipalities 

to provide additional information on identifiable sites for development or concept 
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plans is an effective means for the Judiciary to effectuate the Program.  It fits 

neatly within the Legislature’s intent to create a clear and efficient framework for 

the municipalities to comply with their constitutional obligations.  Plaintiffs have 

not otherwise shown how the additional documentation put forth in the Directive 

does not reasonably implement the act and are unlikely to succeed on the merits of 

this argument. 

In turning to Paragraph 4 of the Addendum specifically, Plaintiffs 

misinterpret the Directive.  Neither the Directive nor the Addendum require 

settlement agreements.  Rather, it just acknowledges and accurately predicted that 

many disputes involving present and prospective need were resolved by settlement 

agreements.  Indeed, a dispute resolution program that does not resolve in 

settlements is somewhat a misnomer.  The Program facilitated settlements between 

the municipalities and interested persons; as the State has noted, 117 municipalities 

reached Fourth Round settlements agreements.  The inclusion of settlement 

agreements within the Directive reminds municipalities that enter into settlement 

agreements to provide relevant documentation to allow the Program to effectively 

review fair share plans.  If municipalities do not provide their settlement 

agreements after they have come to fruition, then the Program cannot accurately 

assess HEFSPs for compliance with the agreements.  Thus, the Court is not 

persuaded that this argument succeeds on the merits. 

                                                                                                                                                                                               MER-L-000266-25   06/11/2025   Pg 25 of 28   Trans ID: LCV20251726019                                                                                                                                                                                                BER-L-000750-25   03/02/2026 3:07:58 PM   Pg 152 of 155   Trans ID: LCV2026504655 



Page 26 of 28 

In conclusion, Plaintiffs are unlikely to succeed on the merits that the 

Directive exceeds the Act’s authority.  To the extent that their application has 

resulted in clarification of the Directive’s requirements through the adversarial 

process, they and the other participating municipalities now have that guidance.     

b. Public interest does not favor injunctive relief. 

Crowe requires a balancing of the relative hardships to the parties in 

granting or denying relief.  90 N.J. at 134 (citing Isolantite Inc. v. United Elec. 

Radio & Mach. Workers of Am., 130 N.J. Eq. 506, 515 (Ch. 1941), modified on 

other grounds, 132 N.J. Eq. 613 (E. & A. 1942)).  The party moving for a 

temporary restraint or preliminary injunction must demonstrate that “the public 

interest will not be harmed.”  See Waste Mgmt., 399 N.J. Super. at 520.  In some 

cases, such as when the public interest is greatly affected, a court may withhold 

relief despite a substantial showing of irreparable injury to the applicant.  Ibid. 

Plaintiff argues that the public interest favors their application because the 

Directive grants preferential treatment in a manner that jeopardizes judicial 

independence.  Pb32.  The public additionally has an interest in seeing the Fourth 

Round proceeding in accordance with the Law.  Ibid. 

The State provides that enjoining the challenged provisions would disrupt 

and frustrate other municipalities who are not a party to this suit.  State Br. at 23-
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24.  Injunctive relief may also result in non-uniform fair share plan filings and lead 

to delays in the Programs.  Id. at 24. 

FSHC likewise argues that Plaintiffs cannot argue that they are being 

harmed by having to demonstrate they complied with their constitutional 

obligation.  FSHC Br. at 20. 

The Court concludes that public interest does not favor injunctive relief.  

The clarifying paragraphs of this Order do not enjoin the respective paragraphs; 

rather, it merely restates them consistent with the parties’ common ground.  

Additionally, because the relevant paragraphs, as clarified here, only serve to 

minimize the burdens on the participating municipalities without harming the 

effectiveness and efficiency of the Program, the Court does not find that the 

provisions are contrary to the public interest.  Regarding the other provisions to 

which Plaintiffs object, the public interest weighs against injunctive relief, as the 

public has an interest in seeing municipalities comply with their Mount Laurel 

obligations.  As this Court previously noted, the Mount Laurel obligation flows 

from the general welfare of New Jerseyans, including underserved communities of 

which the Act seeks to serve.  The Addendum compels municipalities to submit 

those components and documents required by other regulatory provisions and 

necessary to the Program’s success in evaluating each HEFSP for compliance with 

the Act and the Mount Laurel obligation.  The Court finds that a balancing of 
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equities favors the ADC performing administrative duties in furtherance of Mount 

Laurel during the pendency of this litigation. 

A. CONCLUSION 

The Court denies Plaintiffs’ request for injunctive relief.  The Court grants by 

consent Plaintiffs’ application to amend its Montvale II Complaint.  
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